Feesfor Indigents
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To: Paul C. Doyle, Florida Bar Foundati on

From Elizabeth MCull och

Date: June 14, 1996

Re: Studies on sliding fee scales in the delivery
of social services to indigents

You asked nme for information about sliding scale
fees in social services for indigents. | have found
no enpirical research on the use of such fees in
the delivery of social services. Although sliding
scal es have commonly been used in the delivery of
mental health services in both the private and
public sector, witing on the topic consists of
debates regarding the ethics and therapeutic
effects of charging such fees, rather than
enpirical studies. There is, however, abundant data
and anal ysis on fees for nedical services and
products. | will discuss a small portion of this
research, as well as a report on sliding scale fees
for subsidized child care, before anal yzi ng how
this mght apply to the delivery of |egal services
to the poor. In the absence of any specific
proposals for fees, | have speculated as to the
possi bl e goals and structure of a fee system

Fees for health care

A 1995 article fromthe Council of State
Governnents exam ned cost-sharing prograns in | ow
i nconme health care. States have used point of
service cost sharing in their Medicaid prograns,
and prem um cost sharing in | owincone subsidized

| nsurance prograns. The primary purpose of point of
service cost sharing is to discourage utilization,
whil e the main purpose of premumsharing is to
hel p fund purchase of subsidized insurance.
However, as conmmon sense woul d suggest, as the cost
of health insurance for an individual rises, the
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per cent age of peopl e purchasing insurance
decreases, so the prem um sharing requirenents al so
indirectly reduce utilization of health services.

Most state subsidized i nsurance plans use a sliding
scale to determ ne prem umcontributions. Wile the
premuns differ dramatically fromstate to state,
there is apparently no research avail abl e conparing
enrol I ment in these prograns between states with

di fferent requirenents. However, at |ower incone

| evel s, participation in insurance is very
sensitive to prem uns. When prem um contributions

I n Washington's Basic Health Plan (a state-
subsi di zed health i nsurance plan for the poor) were
set at 7 percent of household incone, only 10
percent of the eligible population chose to enroll.

As with prem um cost sharing, |owincone people are
even nore sensitive to point of service fees
(commonly known as co-pays) than higher incone
peopl e. The authors express concern that co-pay
requi renments can not only reduce inappropriate use
of medi cal services, but discourage the use of

nmedi cal | y necessary care. A particular risk is that
patients wll forego use of drugs which control
chronic conditions, with health consequences that
will prove nore costly for the state in the | ong
run.

The aut hors suggest several approaches for reducing
| nappropriate utilization w thout discouraging
necessary care or unduly burdening the poor. The
state can provide the nost essential or cost-
effective nedical services or drugs w thout a co-
paynent. The state can al so exenpt the | owest-

I ncome people fromco-pay requirenents entirely, or
establish an out-of - pocket maxi nrum The authors

al so point out that the utilization controls in
managed care systens nay al ready determ ne which
services are essential, and states should avoid co-
pay requirenments which woul d di scourage use of such
servi ces.
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Beyond the research cited by the Council of State
Governnents, there is a ot of other research on
the effect of fees on utilization of nedical
services. Since the health insurance and managed
care industries, as well as the Medicare program
have consi derable interest in the subject, nmuch of
the research has studied m ddl e-i ncone people, such
as participants in enployee health plans, rather

t han poor people. However, a 1968 study in Canada,
wher e nedi cal services are provided under a

uni versal public insurance system found an 18%
reduction in utilization anong poor people when

t hey were charged a $5 fee. The nost al arm ng
result of attenpts to control health costs were
found in a 1983 study of prescription drugs under
Medi caid. Wiile a $1 copaynent reduced the Medicaid
budget with little effect on the nunber of
prescriptions filled, "restrictions on the nunber
of insured prescriptions per nonth were associ at ed
Wi th increases in nursing hone adm ssion rates"!

Fees for child care

The Children's Defense Fund (CDF) issued a paper on
sliding fee scales in child care prograns, after
exam ni ng problens in the inplenentation of sliding
fee scales required in Transitional Child Care
prograns under the Fam |y Support Act of 1988. CDF
found that nmany states were using the sliding fees
to ration child care dollars rather than to charge
what a famly could realistically afford, thereby
raising barriers to child care. Wiile nmany of the
considerations in child care, such as free choice
of providers or children's need for stability, do
not apply in the context of |egal services, sone of
the CDF's analysis is useful in considering sliding
scale fees for any service delivery.

First, sliding fee scales should reflect ability to
pay, as reflected in incone and famly size.
Prograns should charge no fees for those who by
definition have too little to nmeet their basic
needs, such as those whose incone is below the
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federal poverty level. (Because eligibility for
subsi di zed childcare is structured on the basis of
medi an state i ncone, CDF proposes a fornula

rel ating nedi an i ncone and the federal poverty

| evel .)

Second, the process of calculating fees should be
sinple and fair. Prograns should avoid burdensone
docunentation or verification requirenents. |ncone
cat egori es ahoul d be broad enough, and reporting
peri ods | ong enough to avoi d const ant
recal cul ation; |ow inconme workers' incone changes
frequently as their hours change or they | eave and
enter jobs. The parents should receive a clear

expl anation of how the scale is derived and the
scal e shoul d be sinple. For instance, the sane fee
schedul e shoul d apply regardl ess of funding source.
Prograns will need policies for fee collection, and
a review and appeal s process. The scal e shoul d be
adj usted annually, and the incone fromfees

noni tored for eval uati on purposes.

Fees for | egal services

Sonme |l egal services progranms in Florida, in
response to severe funding cuts, are apparently
considering charging clients fees determ ned by a
sliding scal e based on incone. A few specialized

| egal prograns for |owincone people already do
this. The Wonen's Law Center in Buffal o, New York
Is a nonprofit |aw center providing services for
“wor ki ng poor wonen" with inconmes between 125% and
200% of poverty level. It charges fees on a sliding
scale, and is supported by such fees, grants, and
foundati on funds. According to founders of the
center, regular |egal services prograns in the area
had cl osed intake to all but energency cases.
Centro Legal in MI|waukee represents Latina wonen
in divorce. They use a sliding fee scale. Wchita
Lawers Care is a reduced fee plan, in which
private | awers and | egal services |awers provide
representation to | ow and noderate-incone persons
for a sliding-scale fee. The Community Health Law
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Project in New Jersey operates the Legal Assistance
for Medicare Patients program charging fees on a
sliding scale for legal representation in regard to
problens with Medicare. Apparently, none of these
prograns receives federal |egal services funding.
Nor are their services directed prinmarily at
clients bel ow the poverty |evel.

A program which is considering adopting a fee scale
for legal services should first be clear about its
goal s. Fees may be a neans of reducing denmand for
servi ces, producing incone to replace funding cuts,
or perhaps, enhancing client power and changi ng
both clients' and attorneys' perception of their

rel ati onship.

Reduci ng denand

Certainly the need for |legal services is nuch
greater than the availability. In 1990, it was
estimated that only 20% of the | egal needs of the
poor in Florida were being net. In 1994 there were
approxi mately 370 | egal advocates working in |egal
services prograns in Florida for a poor popul ation
of about three and a half mllion people. Wile
charging fees would not reduce the |egal problens
of the poor, and their presuned need for |egal

assi stance to address nost of them it mght very
wel | reduce the demand for services, and ease the
crush at the door. It mght also ease the difficult
burden on | egal services staff of decidi ng whether
a particular case, or a particular action in a
case, is worth their tine.

Commonly, |egal services prograns use four neans to
sel ect the cases they can handl e fromthe huge
nunber of |egal problens that present thensel ves.
They set priorities for the categories of cases the
progamw || address. They restrict intake

appoi ntnents so that effectively they operate a
first-cone, first-served service, presumably within
programpriorities. Awaiting list in conjunction
wWith this restriction |l eads to self-selection by
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prospective clients, either because they | ose

I nterest or because their problemhas proceeded to
Its conclusion while they waited for an
appointnent. Finally, programstaff eval uate

| ndi vi dual cases before deciding whether to accept
t hem

Currently, federally-funded | egal services prograns
must establish priorities for the types of cases
they will handle. The | ocal board of directors is
responsi bl e for establishing those priorities, and
does so with considerable staff input. Federal

regul ations also require input fromrepresentatives
of the poor community. Aside fromclient
representation on the governing board, prograns
obtain client input through public neetings,
surveys, and interviews.

If the priorities are sufficiently specific and
cl ear they can be inplenented even before any
formal intake process. Thus a program whi ch does
not handle famly matters (divorce, custody,
adoption, donestic violence) can exclude a | arge
proportion of these cases at the initial call for
an appointnent. If priorities are drafted in nore
general terns which require interpretation, for

i nstance if a program decides to take only cases
whi ch may enhance a prospective client's incone or
hel p her obtain or retain shelter, soneone wl|l
have to interview the client nore fully and
exerci se judgnent as to whether the case fits the
criteria.

Even with established priorities, progranms nust

sel ect cases, since the demand for assistance even
wWithin the priorities is greater than the resources
avai |l abl e. This selection requires individual case
evaluation. ldeally, the evaluator is an attorney
or paral egal who judges the case on its | egal
nerits and determnes how likely it is that | egal
assi stance will produce positive results for the
client. This is the evaluation any attorney shoul d
make after interview ng a prospective client, and
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per haps doi ng further investigation.

The next step of the eval uation, however,

di stingui shes the fee-paying fromthe | egal
services client. The | egal advocate needs to
estimate what resources wll be required to proceed
wth the case. A private attorney can then advise
the client as to probable costs, and the client can
deci de whet her the possible results are worth it.
However, in the case of a non-paying client, when
the costs in both noney and tine are primarily
borne by the | egal services provider, the advocate
wi Il have to deci de whether the program shoul d
accept the case. Many factors can enter into this
deci sion: the advocate's evaluation of the case's
significance to the broader client comunity (ie
poor people generally) and of the inportance of the
case to the client, the advocate's own interests
and expertise, conpeting demands from ot her

clients, and synpathy for the particular client.

Ref usi ng assi stance to soneone in need is very
difficult. It my be particularly difficult for the
sort of people who choose to work in |egal
services. Requiring the client to decide instead
whet her s/ he can afford a fee, and whether the
possible results are worth the fee, would renove a
| arge burden from al ready burdened advocates. It
woul d al so add to the decision a new factor: the
rel ative penury of the client. It mght also add
the factor of urgency. Urgency differs from

| nportance or significance. Like the indigent
patient who finds a way to nake the co-paynent for

a painkilling drug, but not for blood pressure
nmedi cation, a client may be able to scrape up ten
or fifteen dollars to forestall inm nent eviction,

but not to challenge denial of a Section 8
certificate, a challenge which could eventually
| ead to i nproved housi ng.

Fees could also serve to |imt the anmount of
representation offered once a case i s accept ed.
Thus, prograns could decide to charge fees only if
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a case proceeds to litigation, or to appeal a case
only if aclient is wlling to pay a, presunably
small, fee. Certainly in nmy own experience in
donestic relations cases, a small fee m ght have
di ssuaded clients determ ned to use an attorney to
pursue their claimto the | ast disputed teaspoon.
However, there is considerable evidence that over-
zeal ousness is not a problemin nost |egal services
advocacy. A nore frequently-expressed concern is
that, for many reasons, both structural and
psychol ogi cal, | egal services advocates avoid hard
advocacy: favoring settlenent even when litigation
IS nore appropriate, favoring sinple advice to
clients rather than active engagenent in the case.

Generati ng I ncone

| f prograns consider adopting fees as a source of

i nconme, they should | ook carefully at the cost of

| npl enmenting a fee, whether a nodest flat fee or a
sliding scale fee. Presumably a program adopting a
sliding scale would follow the gui delines suggested
by the Children's Defense Fund for child care fees:
avoi d burdensone verification, keep the fee scale
sinple with few vari abl es, keep incone categories
broad to allow for frequent changes in incone, nake
the fee scale available to clients (and the poor
community generally), provide a review and appeal s
process for contested fees.

Further issues wll arise, however. If the fees are
sufficient to produce neaningful incone for the
program it is unlikely that nost people living

bel ow 125% of the poverty level will be able to pay
the fee at the beginning of their case. One can
easily imgine an AFDC recipient in Florida taking
several nonths to pay off a $25 fee, for exanple.
Wul d the programrequire conpl ete paynent before
provi ding any services? This would certainly result
I n many cases resol ving thensel ves before the
client could conplete paynent. If the program

al l owed install ment paynents, it would need to
establish billing procedures. It would need to
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deci de how to handl e delays or failures in paynent.
Wul d services be suspended until paynent was nmade?
Wul d a collection process be created?

Merely posing these questions denonstrates that

adm nistration of a fee systemcould be quite tine-
consum ng. It also shows that charging fees for

| egal services would create a fundanental shift in
at | east the attorneys' perception of their
relationship to clients. Wether a fee system woul d
affect clients' views of |egal services prograns as
dramatically is another issue. Many clients
probably view | egal services as just another part
of the welfare bureaucracy.

Changi ng the attorney-client rel ati onship

At least in the academc literature, there is

consi derabl e concern for "client enpowernent." A
great deal of the discussion focuses on enpowering
poor people vis a vis governnent prograns and
private enterprise, but the witers also focus on
the i nportance of active client involvenent in both
| egal tasks and deci si onnaki ng.

Deci sions regarding the goals of |egal action, and
at | east sone of the nmeans for reaching them
should certainly be made by the client to the
extent possible. Legal services practitioners
encounter nmany clients who appear unwilling to
express their opinions or make decisions in a case.
Per haps they are di scouraged from speaki ng by
barriers of class and race and rol e;

per haps, as experienced negotiators of bureaucratic
mazes, they are cynical about the inpact of their
views on the progress of their case. It is possible
t hat paying a fee would nmake hesitant clients nore
assertive.

Possi bl e fee structures
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Prograns coul d make various choices in regard to
charging fees. They m ght charge a nodest fee for
the initial intake interview This would certainly
reduce denmand consi derably, as nost intake

i nterviews do not result in an open case. Sone
cases lack legal nerit or don't fit program
priorities, sone applicants are ineligible, nany
cases are dism ssed with brief advice and counsel.
As people in the poor community | earned that paying
the small fee was likely to get themonly a |ong
wait in the |lobby and a half hour interview, they
woul d probably be nmuch less inclined to cone to

| egal services. Cutting off demand before intake
woul d shut off an inportant source of infornmation
as to what is happening in the poor community.

Prograns could instead provide the initial

i nterview and brief advice for free, but charge a
fee to accept a case. Presumably this would al so
reduce denmand, as nmany clients would be unabl e or
unwi I ling to pay any fee. It would renove sone of
t he psychol ogoi cal burden from advocates, who coul d
view the decision not to proceed as the client's
deci sion, rather than their own. However, it would
preserve the programis connection wth the
community, and continue to provide a place for
people to get at |east sone advice.

Prograns could use their priority-setting process
to create a fee structure. They coul d handl e cases
in high-priority areas w thout charge, and accept
ot her cases only for a fee. If fees were
sufficiently high to be a source of neani ngf ul

i nconme for the program however, this m ght have

t he paradoxical effect of encouraging attorneys to
accept lowpriority, but fee-generating cases.

Prograns could charge fees only to clients with

hi gher i1inconmes. Under present guidelines,
presumably they woul d charge fees only to clients
bet ween 100% and 125% of the federal poverty |evel,
since that is supposed to be the I evel at which
peopl e are able to neet their subsistence needs.
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Peopl e coul d nake the choice to spend i nconme beyond
t hese subsi stence needs on |l egal services. This
strikes ne as distinguishing between the extrenely
poor and the desperately poor.

Progranms which want to use fees to increase their

I ncome could al so expand services to accept clients
above 125% of poverty |evel, and charge fees only
to the higher inconme clients. Aside fromthe fact
that this would expand the nunber of eligible
clients when there are already far nore than
resources can serve, it would also likely skew
services towards those clients who could pay a fee.
Since these are people who cannot pay the full cost
of legal services, prograns woul d be shifting
resources for services fromthe poorest clients to
t hose who are sonewhat better off, which would seem
to contradict the purpose of |egal services for the
| ndi gent .

Concl usi on

For a nunber of reasons, charging fees for |egal
services to the indigent is an i nappropriate
response to the severe pressures | egal services
prograns are currently experiencing. First, any
fees which those living at or close to the poverty
| evel could afford would be so snmall that they

m ght not cover the costs of adm nistering and
collecting them Opening up eligibility for |egal
services to people well above the poverty |evel,
and charging fees to higher-incone clients, would
di vert resources fromthe poorest of the poor,

si nce governnent funding wll certainly not

i ncrease in proportion to the expanded client base.

Second, fees are a clunsy nethod for reducing
demand, with the availability of services

determ ned by penury and perhaps urgency rat her
than significance. It is not clear that | egal

servi ces prograns should be sheltered fromthe
magni t ude of the need by fee-based gatekeeping. To
properly represent the interests of poor people,
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per haps | egal services prograns should make their
resource allocation choices with continuing

awar eness of the unnet needs. Like managed
heal t hcare, | egal services already has a structure
- the priorities process - for determ ning which
services are nost essential. Prograns shoul d

exam ne whet her they are using that process
effectively, rather than replacing it or
supplenenting it with fees as a neans to reduce
demand.

Finally, it is not clear that a small fee would

I ncrease client's self-perceived or actual power in
their relationship with the program It would give
the client power to decide whether to proceed,
presum ng she is in a position to pay. However,
this is the kind of "market choice" concept which
now dom nates all social welfare discussions, and
I gnores the significant constraints on the choices
of people who are poor. Again, structures are
avail able for increasing the client conmunity's
power within the program | nproving attorney
accountability, where that is |lacking, may al so
change power relations between the individual
client and staff nenber.
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