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l. | NTRODUCTI ON

The National Parks and WIldlife Service of the Republic of Zanbia
(NPW5) has requested assistance in review ng and revising the 1991
Nat i onal Parks and Wldlife Act. NPW5 seeks to institute
fundanmental legal reforns in order to inplenent the new policy
framework set forth in the 1993 Cabinet Policy for Wldlife in
Zanbia, and to inprove departnental admi nistration of the wildlife
estate. To undertake this task Wrld Wldlife Fund - US, through
its ADMADE Support Project to NPW5, contracted with the Center for
CGovernnmental Responsibility at the University of Florida College of
Law and the Chief Parlianentary Draftsperson in the Mnistry of
Legal Affairs. Due to its conplexity and | evel of detail, the
project was bifurcated into two phases: 1) a review and anal ysis of
the act, which this report provides, and 2) a revision to the Act
inthe formof a bill draft, based on the suggested statutory
reforms outlined in this report. The draft bill will be prepared by
the Chief Parianmentary Draftsperson

A OVERVI EW

The 1991 Act is an extrenely detailed statute that enconpasses

a wde variety of issues relating to the managenent and

adm nistration of Zanbia's wildlife estate. These include:
the structure and adm nistration of NPW5 managenent of

Nat i onal Parks and Gane Managenent Areas; regul ation of

hunti ng; regul ation of gane ranching; protected species

regul ation; conpliance with international agreenents to which

Zanbia is a party; licensing of professional hunters, trophy

deal ers and tour guides; regulation of the comercial sale of

gane neat; the conduct and discipline of wildlife police

of ficers; and enforcenent. Many of the policy issues presented
i nvol ve fundanmental questions of structural and political

reform Wth cross-sectoral dinensions that may inplicate

other Mnistries and departnents of governnment, and their

organic legislation. In certain aspects, this is further

conpounded by the uncertain relationship between custonmary | aw

and the Western legal tradition.

B. METHODOLOGY

In order to adequately address the diversity of issues and
subi ssues inplicated by the 1991 Act, the authors devel oped a
l[ist of priority "issues areas" that appear to be of the
greatest concern to the Departnment and those interests with a
stake in wldlife managenent. These issue areas include: the
admnistration structure of NPWS5, ownership and
custodianship of wldlife, the devolution of mnagenent



authority, land tenure and managenent of Gane WManagenent

Areas, National Parks managenent, environnmental i npact
assessnent, regulation of hunting, regulation of ganeranching,
protected species |listing, conpliance wth international
agreenents to which Zanbia is a party, |licensing of

prof essi onal hunters and tour guides, and enforcenent. Wthin
each issue area the report summarizes in outline form the
manner in which it is addressed by the 1991 WIldlife Act,
identifies the key issues that nust be addressed in revising
the | aw, suggests options to address these issues,

and offers the elenments of statutory |anguage to guide the
bill drafters. Citations to |legislation from other Southern
African countries that is relevant to the issue area are
provided, as well as any secondary literature determned to be
useful. In addition, where appropriate for illustrative

pur poses, anecdotal exanples based on discussions with
representative of NPWs and st akehol ders are provided.



1. Admnistrative Autonony for the National Parks and Wldlife
Service

A Goal s of Statutory Revision

1. To provide greater admnistrative autonony, and
encourage a nore participatory, interdisciplinary
approach to the devel opnent and inplenentati on of
wildlife policy in Zanbi a;

2. To provide greater financial autonony for revenue
generating operations within the Departnent;

3. To provide greater flexibility in enploynent
opti ons.

B. Current Status of NPW5

1. The National Parks and Wldlife Service is presently
housed within the Mnistry of Tourism headed by a
Director, a public officer under the authority of
the Mnister.?

a. Wldlife Police Oficers and Honorary Wldlife
Police Oficers are public officers appointed
by the Director.

b. The Mnister has statutory authority to
promul gat e regul ati ons, i ncl udi ng | and
devel opment regul ations in GVAs.?

C. The Wl dlife Conservation Revolving Fund is an
autonomous financial facility or "working
account"” established by Drective of the
Finance Mnistry, and operated by the
Per manent Secretary for the Mnistry of
Tourism

(1) The Fund does not appear to have any
express |l egal obligations toward NPWS.

(2) The WCRF has the exclusive right to

1§ 4, National Parks and Wldlife Act, 1991, Act. No. 10 of
1991 [hereinafter, NPWA].

2 8 185, NPWA.



process trophies and to let safari
hunti ng concessions and "other related
activities.

2. The Act creates a National Parks Board, appointed by
the Mnister.?

a. The Board is limted to an advi sory status.
b. The Board's jurisdiction appears to be [imted
to National Parks.
C. Pendi ng Proposals for Restructuring
1. The National Environnmental Action Plan recomrends

returning NPWs to the Mnistry of the Environnent
and Natural Resources.?

a. This woul d serve to encourage a nore holistic
approach to resource nmanagenent

2. The Cabinet's 1993 Wldlife Policy for Zanbia
suggests provi di ng greater "supervisory or
executive functions" to a National Parks and
Wldlife Board with jurisdiction over National
Par ks and Game Managenment Areas.®

a. The 1993 WIldlife Policy also suggests
institutionalizing the WIdlife Conservation
Revol ving Fund within NPWs. °

b. The 1993 WlIldlife Policy also calls for
creation of a "National WIdlife Technical
Comm ttee," an I nt er agency coordi nati ng
commttee conprised of representatives from
all interested mnistries and ot her governnent

3 88 30 - 36, NPWA

* Mnistry of Environment and Natural Resources, Republic of
Zanbi a, National Environnmental Action Plan, 15 (June 1994).

> Departnent of National Parks and Wldlife Service,
M nistry of Tourism Republic of Zanbia, Policy for Wldlife in
Zanbia, 8 3.4, (August 25, 1993).

®1d., § 3.5.
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The 1992 Child and Lee Report contains a
substantially simlar draft of the 1993 WIldlife
Policy and a lengthy proposal for interna
reorgani zati on of NPWS.

D. El ements of Statutory Reform
1. The agency has independent corporate status
i ncluding the power to sue and be sued, to contract
inits own name, etc.
a. The Zanbia Revenue Authority and the Zanbia
Privatization Agency have been suggested as
exanples fromw thin Zanbi a
b. The Kenya Wldlife Service has been suggested
as an exanple from the sanme sector from
out si de of Zanbi a.
2. The agency is adm ni stered by a Board, appointed by
the Mnister (or the President).
a. The governing board nmay be conposed of
desi gnated representatives of other agencies,
uni versity scientists, i nt er est group

st akehol ders and citi zens.

(1) The balance of representation may be
specified in the Act, or may be left to
t he di scretion of t he appoi nting
of ficial.

(a) In Kenya the President appoints the
Chai rman of the Board of Trustees of
the Kenya Wldlife Authority, seven
trustees are designees of agencies
and the renmai ning six are appointed

Graham Chil d and David Lee, Report on Reorgani zation and
Restructuring the Departnent of National Parks and Wldlife

Servi ces,

Vol .

2, Annexures (Novenber 1992).

Zanbi a Revenue Authority Act, No. 28 of 1993.

Zanbia Privatization Act, No. 21 of 1992.
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by the Mnister. The Director is
also a nmenber of the Board of
Tr ust ees.

(b) The President appoints the nenbers
of Zanbian Privatization Agency,
subject to review by the National
Assenbl y. The Chairman and Vice-
Chairman are elected by the Board.

(c) The Mnister appoints the nenbers of
the the Zanbia Revenue Authority,
nost of whom are designees of
agenci es or stakehol der groups. The
Chairman and Vice-Chairman are
el ected by the Governi ng Board.

b. The M nister may not di scharge nenbers of the
Governi ng Board except for good cause, such as
failure to attend neetings or corruption.

(1) This requirement provides a degree of
relative autononmy within the mnistry to
whi ch the agency is appended.

C. The nenbers are appointed for fixed terns.

d. The ternms of the nenbers are staggered, to
provi de continuity on the Board.

3. The Board has the statutory authority to nmake policy
and adopt regulations, within [imts established by
the Act.

8 3(b)(1), Kenya WIldlife Conservation and Managenent Act
Amendnments, No, 16 of 1989.

Id. at § 3(c)(1).

8§ 5, Zanbia Privatization Act, No. 21 of 1992.

§ 10, Zanbia Revenue Authority Act, No. 28 of 1993.

The authority to adopt regul ati ons nust be del egated by

Parliament, 880, The Constitution of Zanbia Act 1991, No. 1 of
1991.

12



a. This distinguishes it fromthe purely advisory
capacity of the existing National Parks Board.

b. The Board of Trustees of the Kenya Wldlife
Service has policymaking and nmanagenent
authority.

(1) Wth the exception of Tanzania, nost of
the Southern African countries appear to
have advi sory boards only. Tanzania has
A Board of Trustees of National Parks
W th authority "control, manage,
adm ni ster and mai ntain national parks."

The Board has authority to hire a Director, who
serves at the Board' s pl easure.

a. The equi val ent position in the Zanbi a Revenue
Aut hority is appointed by the President, and
serves at the pleasure of the President.

b. The equivalent position in the Kenya Wldlife
Service is also appointed by the President.

The Board has the authority to raise revenue inits
own nane and maintain a financial facility for that
pur pose. Sources of revenue mght include |icense
and concession fees and the sale of wldlife
product s.

a. The WIldlife Conservation Revolving Fund can
be converted into the Board's financia
facility.

b. O her Southern African countries, and Kenya,

have the authority to maintain autononous
fi nanci al facilities wthin the agency

§ 3(b) (1),
Anendment s,

Kenya Wl dlife Conservation and Managenent Act

No.

8§ 10, Nati onal

16 of 1989.
Par ks Ordi nance, No. 12 of 1959 (Tanzani a).

§ 19, Zanbia Revenue Authority Act, No. 28 of 1993.

(83(c)(2),
Anendment s,

Kenya Wl dlife Conservation and Managenent Act

I\IOa

16 of 1989.
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responsi ble for wildlife managenent.

See e.g. Part I1A Kenya WIdlife Conservation and Managenent
Act Amendnents, No, 16 of 1989; Part Xl I, National Parks and
Wldlife Act, No. 11 of 1992 (Malaw ); 8 9, National Parks
Ordi nance, No. 12 of 1959 (Tanzani a).

14



[11. Owmership of Wldlife

A Overvi ew and Policy Context

1

The ownership of all "wild animals" in Zanbia is
currently vested in the President on behalf of the
Republic. Ohers may be vested with ownership by
lawfully killing or capturing an ani mal .

a. This provision is derived from ancient |egal
traditions.

(1) Under Roman civil law, wildlife (ferae
naturae) was treated like air, water and
other "fugitive resources” which, unti
reduced to possession, were subject to
owner shi p by nobody.

(a) The basis for this doctrine is that
it 1is inappropriate to confer
ownership on soneone who | acks the
power to control access to the
resource.

(2) Under English common |aw, the ownership
of wildlife was vested in the sovereign
who could grant hunting rights.

(a) As bet ween t wo hunt ers or
| andowners, a wild ani mal coul d not

be the subject of ownership until it
had been killed, captured or
ot herwi se reduced to possession.
(3) Simlar provisions prevail in the United
St at es.

This ownership regine has been criticized as
reducing the incentive of |andowers to nanage
their lands and associated wildlife popul ations for
wildlife production.

§ 3(1), NPWA

See RUTH S. MusGRAVE AND MRRY ANNE STEIN, STATE WLDLI FE LAws HANDBOOK, 7-

10, Gover nnent

M W Mur phr ee,

Conservati on

Institutes, Inc. (1993).

The Role of Institutions in Comrunity-based
405-407, in David Western and R M chael Wi ght

15



a. Because the | andowner |acks secure title to
the resource, according to this view, the
benefits of managenent can be appropriated by
soneone el se.

b. | f |landowners were vested with the ownership
of the wildlife on their |ands, the argunent
goes, wildlife production would increase.

B. Anal ysi s

1. In considering the nerits of the ownership question,
it Is necessary to determne what attributes of
"ownershi p" are necessary for |andowners to invest
in wildlife production and whether titling of the
wildlife is necessary in order to vest the
necessary authority over wildlife in the | andowner.
a. The nost inportant right regarding wildlife is
the right to control the harvest of an ani nmal

by capture or killing.

(1) If a landowner has that right, and the
right to convey it or the animal to
anot her person, then they effectively
"own" the animal.

(2) Wth the right to control harvest, the
| andowner can profit from investnents
intended to increase the popul ations or
inprove the quality of wild animals.

b. The fugitive nature of wildlife neans that a
| andowner cannot entirely control it.

(1) The I andowner who decides to wait unti
next year to harvest a trophy sable, for
exanple, in the hope that its value wll
have increased, risks losing the sable in
t he next year.

(2) Unless the |andowner is able to enclose
the animal, or perhaps mark it in a
highly visible way and enforce a claim

(eds.), NaTurRAL CONNECTI ONS: PERSPECTI VES I N COVWUNI TY- BASED CONSERVATI ON
(1995) Island Press.
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he is unable to control access to that
animal if it mgrates to another person's
| and.

(3) The only rights of ownership that the
| andowner could enforce would be to
control the harvest while the animal is
resident. Once the animal had noved to
soneone else's land, they would acquire

that right.
C. Vesting the ownership of wunenclosed wld
ani mal s in t he | andowner t hus seens

I nappropri ate.

2. Vesting exclusive rights to use those animals in the
| andowner (or, in Zanbia, the |easeholder), subject
to the regulatory power of the state, does seem
appropri ate.

a. That would give the |andowner the nmaxi num
degree of control that is consistent with the
m gratory nature  of wildlife and the
legitimate regulatory interests of the state.

3. There are substantial public interests in regulating
how private | andowners utilize wldlife that should
be recognized as a limtation on whatever property
interests may be recogni zed.

a. One interest stens fromthe mgratory nature
of wldlife, which places |andowners across
the range of an aninmal or population of
animals in conpetition for the right to take
it.

(1) By regulating the harvest of aninmals,
the state can serve to allocate the
resource anong conpeting users and ensure
t hat overal | har vest | evel s are
sust ai nabl e.

b. Anot her interest stens fromthe responsibility
of the state to preserve wildlife for future
generations as a national and internationa

Thi s assunmes property |aw recogni zes a right to exclude others
and that crimnal |aw proscribes trespass.

17



C.

heritage.

(1) Regulation can thus seek to preserve the
viability of species and popul ati ons.

(a) In this regard, the regulation of
habi t at alteration may be as
necessary as the regulation of
har vest .

C. Finally, nobst societies recognize an interest
in protecting animals from cruelty and
unnecessary suffering through appropriate
regul ati ons.

El ements of Statutory Reform

1

The Republic of Zanbia shall have ownership of al
wild animals, to be held in trust for the people of
Zanbi a, except where ownership is vested in a
person under this Act.

The ownership of wildlife shall be vested in any
person who Ilawfully captures, Kkills, inports,
possesses or acquires a wld aninmals or part
t hereof , subject to reasonabl e regul ati on.

a. A person who has lawfully confined a wld
animal, shall be deened to be in possession.

Cust odi anshi p for the managenent of w ld aninmals may
be delegated to agencies of the governnent,
chi ef dons, | andhol ders and ot her persons under this
Act .

a. Cust odi anship neans the exclusive right to
use, and derive benefit fromwldlife, subject
to reasonabl e regul ati on

Landhol ders shall have the exclusive right to
authorize access to their lands for hunting or
otherwise taking wild animals, except for limted
exceptions.

a. The Director may authorize entry where
necessary to control di sease, reduce
popul ati ons, destroy nuisance or dangerous
animals, in pursuit of wounded animals, or
where otherwi se necessary to protect the

18



public health, safety and wel fare.

The governnent of Zinbabwe retains simlar authority. See 848,
Parks and WIld Life Act, 1975, Act 14 of 1975, as anended at the
1st August, 1990 (Zi nbabwe).

19



V. The Statutory Franmework for the Devolution of Wldlife

Managenent

A Goal s and Pol i cy Cont ext

1

To return the benefits and responsibilities for
managing wldlife to the local comunities and
ot her | andholders in order that they will have a
greater i ncentive to manage wildlife for
sust ai nabl e use and econom c devel opnent.

To reduce the | and managenent obligations of NPW5 in
areas outside of National Parks to regulation and
over si ght.

To institutionalize the concept of comunity-based
wildlife mnagenent enbodied in NPWS  ADVADE
program

B. Current Status of Devolution in Zanbi a

1

Zanbi a recogni zes the concept of "comrunity-based"
wi | dlife managenent through its ADMADE Program an
adm ni strative program of NPW5.

a0 ADVADE presently operates as an admnistrative
program of NPWS wi t hout | egislative sanction.

(1) The 1993 Cabinet Policy for Wldlife in
Zanbi a specifically recogni zes ADMADE and
the philosophy of community  based
wi |l dlife managenent.

(2) ADMADE has received broadbased support
fromthe donor community, including USAID
and t he EU, and regi onal and
i nternational recognition as a successful

ADMADE st ands for Adm nistrative Managenent Design for Gane

Managenent Areas. See generally, DM Lews, A Mwenya &

G B. Kaweche, African Solutions to Wldlife Problens in Africa:
I nsights froma Comunity-Based Project in Zanbia, pp. 11-20,

Unasyl va 161, Vol 41, 1990.

Department of National Parks and Wldlife Service, Mnistry of
Touri sm Republic of Zambia, Policy for Wildlife in Zanbia, 83

(August 25,

1993) .

20



b0

cO

do

effort at comuni ty- based wildlife
managenent .

Fundi ng for ADMADE cones from concession fees
and |icense fees for comercial safari hunting
i n Ganme Managenent Areas.

(1) The WIdlife Conservation Revol ving Fund
is a centralized financial facility
responsi ble for dispensing funds for
communi ty devel opnent and wildlife
managenent according to a specified
f ormul a.

Community level admnistration of ADMADE is
performed by ADVADE subaut horities, commttees
conprised of ADMADE wldlife officers and
community representatives, headed by the
traditional |eader, a chief or chieftainess.

(1) This is probably appropriate for wildlife
under the existing governance structure
of Zanbia because chieftains retain
authority over the allocation of |and and
resources on comunal | ands.

ADMADE  Subauthorities are fornmed along

geogr aphi c boundari es conti guous wth

Chi ef dons.

(1) ADMADE has received criticism for its
reliance on traditional | eaders to
represent t he | ocal comunity,

perpetuating forns of governance at odds
with nodern denocratic ideals, and for
ignoring existing | ocal governnent bodies
such as Wards and District Councils.

(2) Efforts are being nmade to denocratize

See Achim Steiner and Elizabeth Ri hoy, The Commons w t hout the
Tragedy?, Strategies for Coomunity Based Natural Resources

Managenent

in Southern Africa, A Review of Lessons and

Experiences from Natural Resources Managenent Programmes in

Bot swana, Nam bia, Zanbia and Zi nbabwe, Background Paper for the

1995 Annual

Regi onal

Conf erence of the Natural Resources

Managenent Programme, SADC WIdlife Technical Coordination Unit,
Mal awi , USAI D- Regi onal NRWP (March 1995).
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Subaut hori ties, by encour agi ng
representative el ections for Subauthority
menbers ot her than the Chief.

el Community level wldlife enforcenment for
ADMADE is performed by village scouts, a
centralized para-mlitary force staffed by
non-civil servant wldlife police officers who
report by chain of command to NPW5, through a
unit | eader.

(1) Concern has been expressed that this
enforcenment schene is not "conmmunity-
based”, since communities do not retain
direct control over village scouts.

2 Because financi al adm nistration and wldlife
enforcenent remain centralized within NPW5, ADMADE
is viewed as a partial step toward devol ution.

CO Proposed Framework Safari Concessi on Agreenent

1 Proposal s for new concessions for safari hunting
rights in Ganme Managenent Areas woul d continue the
process of devol ution begun by the ADMADE Program

2 Thi s proposal woul d authorize safari operators and
| ocal communities, through a managenent unit, to
negoti ate "co-managenent agreenents"” under the
terms of a |ease between the Operator and the
Depart nent .

a0 No particular entity is specified for the co-
managenent unit, which is defined solely in
terms of the geographic boundaries of hunting
bl ocks.

3 The proposed concessi on agreenent woul d require NPW5
to develop regulations setting forth criteria by
whi ch co- managenent agreenents coul d be negoti at ed.

4 Approved co-nmanagenent agreenents would shift
responsibility for wildlife managenent and
community devel opnent directly to the community, in
keeping with the ADMADE phi | osophy.

DO Conparative Legal Analysis in Southern Africa

22



1 Nam bi a. Nam bia's wldlife |egislation does not
yet provide for community based w | dlife nanagenent
on comunal |ands. Provision is nmade for comrerci al
gane ranching on private | ands, however.

a0 The Nam bian Mnistry of Environment and
Touri sm has, however, drafted a new policy for
"Wldlife Managenent, Utilization and Tourism
in Communal Areas," that awaits Cabinet
approval .

(1) This new policy is apparently the basis
for legislation being drafted.

b0 The new policy pronotes the devolution of
authority to manage wildlife through legally
constituted "Conservancy Councils" in comuna
ar eas.

(1) The Mnister will retain the authority to
set quotas, but wll otherw se devol ve
managenent authority

cO The institutional framework for Conservancy
Councils is intended to remain flexible, and a
function of |ocal decisionnmaking.

do Revenues generated by the Conservancies w ||
remain within the coomunity, although there is
apparently discussion of a kind of "land use
tax," presumably to defray the costs of
managenent supervision by the Mnistry.

2 Bot swana - Bot swana revi sed its Wldlife
Conservation and National Parks Act in 1992 to
enabl e devol uti on.

a0 Bot swana confers ownership of wld aninmals
only on the owners of |and on which an ani mal
is kept or confined.

Id., 9.

Id.

WIldlife Conservation and National Parks Act, No. 28 of 1992
( Bot swana) .

8 83, WIdlife Conservation and National Parks Act, No. 28 of
23



b0 However, Bot swana confers "l andhol der' s
privileges" to hunt or capture animals to
several categories of persons, including:

(1) The owner of nore than a 25% share of
private |and;

(2) The "occupier"™ of land outside of
protected areas (National Parks and Gane
Reserves) in possession of a |ease
granted by the State or a tribal |and
boar d.

(a) Under this | atter cat egory,
communi ty managenent units may seek
a lease fromthe tribal |and board
and then apply for a quota fromthe
Department of wildlife.

cO Persons entitled to |andholder's privileges
are entitled to hunt any animal on the |and
ot her than certain protected species, subject
to yearly quotas established by a schedule to
t he Act.

(a) The community managenent unit then
has the right to nmanage the wildlife
within the quota in any manner it
deens appropri ate.

do Omers and occupiers entitled to | andhol der's
privileges may realize a profit by authorizing
others to hunt on the land, provided the
ot hers possess a valid |icense.

(1) Pursuant to this authorization, a
consortium of local villages forned the
Chobe Enclave Community Trust as a
managenent unit and obtained a | ease from

1992 (Bot swana) .

1d., § 20(1).
1d., § 20(5).
Id., § 21.
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their tribal |and board.

(a) The CECT then subl eased part of its

guota to a commercial safari
oper at or.
3 Zi nhabwe - Zi nbabwe provided the statutory basis

for devolution through a 1982 anendnment to the 1975
Parks and WIldlife Act providing for t he
designation of "Appropriate Authorities.”

a0 The Zi nbabwean Parks and Wl dlife Act does not
expressly address the issue of ownership of

wildlife.

b0 It does, however, generally prohibit hunting
or renoval of any animal fromany | and w t hout
a permt.

(1) Except that an "appropriate authority"”
may hunt, renove, or issue a permt to
hunt or renove ani mals.

cO "Appropriate Authority" status is conferred on
two categories of |andhol di ngs.

(1) It is conferred by operation of |aw, upon
t he owner of alienated | and.

(a) This would appear to provide the
| egal basis for game ranching on
private | ands.

Achim Stei ner and Elizabeth R hoy, The Commobns w t hout the
Tragedy?, Strategies for Coomunity Based Natural Resources

Managenment in Southern Africa, A Review of Lessons and

Experi ences from Natural Resources Managenent Programmes in

Bot swana, Nam bia, Zanbia and Zi nbabwe, 10, Background Paper for

the 1995 Annual Regi onal Conference of the Natural Resources
Managenent Programme, SADC WIdlife Technical Coordination Unit,
Mal awi , USAI D- Regi onal NRWP (March 1995).

8 47(2)(a) & (b), Parks and WIldlife Act of 1975, Act No. 14 of
1975, as anended, 1990 (Zi nbabwe).

1d., § 47(4).

Id., §8 2, definitions at (a)(i).
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(2) For wunalienated comunal Ilands, it is
conferred by operation of law on the
M ni ster.

(a) The Mnister may however appoint a
rural district council to be the
appropriate authority on unalienated
communal | ands.

i This fornms the legal basis by
whi ch comuni ty- based
devol ution occurs in Zi nbabwe.

i M ni steri al approval IS
apparently conditioned upon a
managenent pl an.

(b) The Mnister retains the right to
revoke appropriate authority status
in the <case of rural district
counci | s.

(3) 23 District Councils have received
appropriate authority status on conmunal
| ands.

(a) Attenpts are being made to further
devol ve nmanagenent to admi nistrative
subunits known as Ward Devel opnent
Commttees and Village Devel opnent
Comm t t ees.

Id., 8 2, definitions, at (a)(ii)(D.).

ld., 8 2, definitions, at (a)(ii)(D); ld., 8 95.

Achim Stei ner and Elizabeth R hoy, The Commobns w t hout the
Tragedy?, Strategies for Coomunity Based Natural Resources
Managenment in Southern Africa, A Review of Lessons and
Experi ences from Natural Resources Managenent Programmes in
Bot swana, Nam bia, Zanbia and Zi nbabwe, 10, Background Paper for
the 1995 Annual Regi onal Conference of the Natural Resources
Managenent Programme, SADC WIldlife Technical Coordination Unit,
Mal awi , USAI D- Regi onal NRWP (March 1995).

Id. at § 95.
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EO Conparative Legal Analysis of Devolution in Southern
Africa

1

Exi sting and proposed statutory mechanisnms for
devolution of wldlife managenent authority in
Southern Africa share certain comon | egal
precepts.

a0 Al either inplicitly or explicitly recognize
the right of |andholders (owners or occupiers)
to manage and profit fromthe sustainable use
of wldlife on their |and.

b0 Neverthel ess, all recognize the paranount
right of the state to regulate wildlife in the
interest of the public health, safety and
wel f are.

(1) This is nmost commonly manifested through
the retention of the right to establish
or approve quotas for allowable offtake.

cO Al'l authorize an adm nistrative agency to
del egate (or devolve) wildlife managenent to a
smal | er geographi ¢ managenent unit.

d0 Al require the managenent unit to possess
sone sort of legal status and institutiona
gover nance capacity.

e0 Al appear to require sone |evel of managenent
planning as a condition precedent to
devol uti on.

fo Al'l appear to provide sonme nechanismto retain
or recapture revenue for gover nient al
managenent supervi sion and regul ati on.

Nonet hel ess, there are significant variations in the
| egal and adm nistrative structure of devolution
mechani snms in Southern Africa.

a0 These appear to stemprimarily fromthe |egal
relation of the l|andholder to the |and, and
the relative significance of tribal |and
rights and governance authority, and the
nature of the managenent institutions.
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FO El ements for Statutory Reform

1 The definition of ownership of wldlife authorizes
NPWS to delegate "custodianship" of wldlife to
aut hori zed nmanagenent units.

a0 Managenent units may include |ocal units of
gover nnent comuni ti es, trusts, ADMADE
entities, NGOs, corporations, consortiuns,
conservanci es, cooperatives or individuals.

(1) This woul d i ncl ude managenent
arrangements established pursuant to
comuni ty co- managenent agreenent s
t hr ough commer ci al saf ari hunti ng

concessi ons.

2 The Director shall by statutory instrunent set forth
the detailed criteria by which nmanagenent units
w Il be judged to be appropriate for devol ution.

a0 The Act may specify mninmumcriteria that nust
be net, including:

(1) Denonstration of governance capacity
(e.g. that the nanagenent unit represents
the community);

(2) Denonstration of admnistrative capacity;

(3) Denonstration of financial capacity (e.qg.
establishment  of, or access to, a
financial facility);

(4) Denonstration of wldlife managenent
capacity;

(5) Denonstration of wildlife |aw enforcenent
capacity.

b0 The Departnment may, by formal agreenment with
t he managenent unit, retain responsibility for
one or nore nmanagenent functions of the
managenent unit.

(1) For exanple, a managenent unit may choose

See Section I1.C, supra.
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to conti nue usi ng t he Wldlife
Conservation Revolving Fund as its
financial facility, or a managenent unit
may choose to continue relying on the
village scout program for its conmmunity
gane guards.

Upon petition by a managenent unit, the Director
shall make a tinely determ nation concerning the
status of the unit, based on the criteria set forth
above, and el aborated by statutory instrunent.

Prior to devolution of managenent authority, the
managenent unit shall prepare a managenent plan for
the managenent wunit pursuant to the managenent
planning criteria set forth in this report, as
el aborated by statutory instrunent.

a0 NPWS may wish to grant provisional status to
managenent units pending conpletion of the
managenent pl an.

____ %of the proceeds fromactivities derived from
the utilization of wildlife wthin the managenent
unit shall be returned to NPWS for wldlife
managenent and adm ni strative purposes.

The Director my revoke the authority of a
managenent unit for good cause, pursuant to
procedures set forth by statutory instrunent.

Not hing in this section shall affect the authority
of the Director to reasonably regulate wldlife,
i ncludi ng establishing quotas for all owabl e offtake
in the interests of its conservation and
sust ai nabl e utilization.
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V Gane Managenent Areas
A0 Overvi ew and Policy Context

1 Gane Managenent Areas conprise 22%of the |and area
of Zanbia. As buffer zones for National Parks and
areas of inportant wldlife habitat, they are
essenti al to the conservation of biologica
diversity. As the honel ands of tribal comunities,
GVAs are inportant econom c and cultural resources.
As sites for photographic and safari hunting
tourism the GMAs are inportant for national
econom ¢ devel opnent .

2 Local communities Dbenefit from GV s through
conpensation paid by the safari hunting industry
and other wldlife resource wusers, and from
opportunities for enploynent in that industry.
Local communities also benefit from opportunities
to conduct their own hunting in GVA's and to
harvest neat fromthose areas. Wldlife benefits by
having sufficient habitat and protection from
excessi ve hunting. Better managenent coul d increase
the benefits for all.

BO Goal s of statutory reform

1 Provide for the sustainable use of wldlife and the
managenent of wildlife habitat in Ganme Managenent
Ar eas.

2 Enhance the benefits of GWAs, both to | ocal
communities and to wildlife.

3 Clarify responsibility for the managenment of GVAs.
4 Encour age part ner shi ps anong NPWS, | ocal

communities, and private safari hunting and tour
operators in the managenent of GVA' s.

Nat i onal Parks and GVAs together conprise 30.4% of Zanbia. There
are 19 national parks, conprising 8.4% (6.4 mllion ha) of the
nati on. Ganme managenent areas are 22% of the country. (16.6
mllion ha). There are also four bird sanctuaries. Mnistry of
Envi ronment and Natural Resources, Republic of Zanbia, National
Environnmental Action Plan, 54 (June 1994).
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C0 Legal

1

Devol ve managenent responsibility to | oca
comruni ti es.

Develop and inplenment rmanagenent plans that
reconcile conflicting uses.

St at us of GVAs

The establishnent of Ganme Managenent Areas (GVA) isS
authorized by 88 54-56 of the National Parks and
Wldlife Act of 1991.

a0 The President can declare any area of |and as
a GVA, except that |and held under a | easehold
title nust have the witten consent of the
occupi er.

b0 GVA' s have been established by SI No. 67 of
1993.

cO All of the GVA's to date appear to have been
desi gnations of Reserved or Trust Lands held
by the governnent for indigenous comunities.

The Director and Mnister are enpowered to authorize
the hunting of wild animals within a GVA. (except
that bona fide residents can hunt animals that are
not classified as ganme or protected ani nals.

DO Safari Hunti ng Concessi ons

1

Under its authority to authorize hunting, the
Director has been contracting with safari operators
for concessions to conduct safari hunts in the
GWA' s.

M chael Rot h,
Adm ni stration

A M Khan & MC. Zulu, Ch. 1, Legal Franmework and
of Land Policy in Zanbia 18-21, in Mchael Roth

(Ed.), LAND TENURE, LAND MRRKETS, AND | NSTI TUTI ONAL TRANSFORMATI ON | N ZAMBI A
(Sept enber, 1994) Land Tenure Center, University of Wsconsin--

Madi son.

§ 55(2), NPWA

The Director has also acted under authority of a directive
i ssued by the Mnistry of Finance under Section 8(2) of the
Fi nance (Control and Managenent) Act No. 24 of 1969, which
establishes the Wldlife Conservation Revol ving Fund and
authorizes it to lease safari hunting rights in the GVAs.
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a0 Revenue from these concessions go to the
WIldlife Conservation Revolving Fund, from
which a portion is returned to the comunities
t hrough t he ADMADE program

2 These concessions also give the safari operators
rights to build and use safari canps, borehol es,
airstrips, pontoons and roads in the GW s, as
approved by the Director.

3 The authority of the Director to grants such rights
to use and occupy the land is not clearly expressed
in the Act.

a0 Leases of Reserve and Trust Lands are
typically granted by the Mnistry of Lands
after consultation with District Councils and
Chi ef s.

b0 Arguably, the construction and operation of
canps is a right appurtenant to the right to
conduct safari hunt s, whi ch  cannot be
exercised wthout such facilities, and is
therefore inplicitly authorized by the NPWA

EO Conflicting Land Uses

1 The potential for conflicts regarding the allowable
use of GVA' s appears to be increasing.

a0 There IS no appar ent statutory or
admnistrative bar to the Mnistry of Lands
i ssuing conflicting | eases.

(1) In fact, |eases have been issued for

See generally, DM Lews, A Mwnya & G B. Kaweche, African
Solutions to Wldlife Problens in Africa: Insights froma
Communi ty- Based Project in Zanbia, pp. 11-20, Unasylva 161, Vol
41, 1990.

M chael Roth, A.MKhan & MC. Zulu, Ch. 1, Legal Franework and
Adm ni stration of Land Policy in Zanbia, 18-21, in Mchael Roth
(Ed.), LAND TENURE, LAND MRRKETS, AND | NSTI TUTI ONAL TRANSFORMATI ON | N ZAMBI A
(Sept enber, 1994) Land Tenure Center, University of Wsconsin--
Madi son.
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phot o saf ari touri st | odges and
commercial agricultural operations in
GVA's, which have sonetinmes conflicted
wi th safari hunting operations.

2 Conflicts also arise between the activities of |ocal
community residents and those of safari hunting
concessi onai res.
a0 Settlement in wldlife habitat or hunting

ar eas can reduce or degr ade hunti ng
opportunities.
b0 Community activities in hunting areas can al so
di srupt safari hunting operations.
(1) These include resident hunting, fishing
and grazing.
(2) Gathering of firewood, nmushroons, honey,
and caterpillars can al so be disruptive.
cO Conversely, the shooting associated wth
hunti ng can endanger comrunity nenbers.

3 G her conflicts can result when persons from outside
the local community are given access to the area.
a0 These include Zanbi an non-resident hunters, or

hunters with a special Ilicense from the
Mnister of Tourism hunting 1in safari
concessi ons.
b0 Non- hunting tourists in an area can also
di sturb hunting.
Pl anni ng
1 A coordinated plan for |and use, hunting operations

and ot her hunan activities is needed in each GVA as
a nmeans of avoiding and resolving conflicts.

a0 Any pl anni ng framework nust recogni ze that not
all local communities have the sane |evel of
interest and capacity to devel op and i npl enent
a managenent pl an.

b0 It nust provide for flexible admnistration
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that allows delegation to communities with the
capacity for inplenentation, yet does not
require del egation where communities are not
yet ready to accept it.

A managenent plan could be relatively sinple, so
long as it addressed the subjects of real potenti al
conflict.

a0 Most inportantly, the plan nust be understood
and supported by the local community, as well
as by private concessionaires and the NPW5.

(1) The developnent of the plan should
therefore be highly participatory.

(2) The plan should conme fromthe community,
not from consul tants or agency
representatives.

Al t hough a nunber of plans have been proposed or are
in preparation for a few GVAs, there is no
admnistrative framework in pl ace for t he
i npl enentati on or enforcenent of GVA pl ans.

€0 Non-statutory Options

1

There are several non-statutory options for avoiding
and reconciling land use conflict under existing
| aw and practi ce.

a0 Tradi ti onal | eaders

(1) Chiefs are normally consulted and asked
to consent to the issuance of |easehol ds.
(a) A proposed new land law would
reportedly give chiefs authority to

veto the issuance of |easehol ds.

(b) By agreeing to refuse to approve
| and uses that conflict with safari
hunting, the chiefs could protect
the industry and the benefits that

See e.g.,

P.A. Simasiku, Prelimnary Land Use Plan for Namal a

Gane Managenent Area (Novenber 1994) National Parks and Wldlife

Service, Mnistry of Tourism Chilanga, Zanbia. A plan for the
Munmbwa is bei ng devel oped. P. A Sinmasiku, personal communicati on.
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b0

§185(f),
§185(9),
§185( h),
§185(m,

NPWA.
NPWA.
NPWA.
NPWA.

(2)

flow fromits success.
Co- managenent agreenents

(a) Plans could be inplenented through
co- managenent agreenents entered
into bet ween comuni ties and
operators under t he pr oposed
Fr amewor k Sarari Concessi on
Agr eenent .

Nati onal Parks and WIldlife Service

(1)

(2)

(3)

The National Parks and WIldlife Service
m ght al so exercise nore direct |and use
control

Section 185 of the Act gives the Mnister
of Tourism broad regulatory authority in
gane managenent areas. This includes the
authority to enact statutory instrunents
regul ati ng:

(a) entry, passage and "the activities
of persons wthin" a GVA

(b) "controlling or prohibiting the
settl ement or residence of persons;”

(c) regulating t he destruction or
alteration of vegetation;

(d) and regul ating |and devel opnent and
mning wthin a GVA

The construction and operation of
facilities for tourism the siting of
settlenents, t he devel opnent of
agricultural operations, mning and any
ot her significant devel opment mght all
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be regul ated under this authority.

(4) The Mnistry of Tourism should consider
i mredi ately I Ssui ng a statutory
i nstrunment under this existing authority
requiring the approval of the Director
before specified activities my be
conducted in a GVA

i The activities subject to
review should include any
canps, |odges, or significant

agricul tural or commerci al
devel opnent .

cO M nistry of Lands

(1) The Mnistry of Lands should be asked to
issue an admnistrative circular or other
statutory i nstrument requiring t he
approval of the Director of NPWS before
any | easehol ds are approved in GVA' s.

2 Over a longer term the Mnistry of Tourism should
develop a statutory instrunent requiring the
devel opnment and inplenmentation of |and use plans
that adequately protect the wldlife resources of
the GVMAs and the comunity interest in wldlife
i ndustri es.

3 The authority of NPWS5 to regul ate | and use shoul d be
devol ved to | ocal communities and addressed in co-
managenent agreenents wth t he safari
concessi onai res.

a0 Such a del egation would give safari operators
even greater incentive to seek agreenents with
the comunity on | and use issues.

HO El ements of Statutory Reform
1 A revised statute shoul d del egate broad pl anni ng and

land use control authority to the NPW5 to be
exercised through a statutory instrument. Mny of

Bot swana provides for the regulation of |and use and devel opnent
wi thin Gane Managenent Areas. 815, WIldlife Conservation and
Nat i onal Parks Act, 1992 (Botswana) The Mnister is authorized to
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the specific elenents recommended bel ow could be
el aborated nost effectively in a statutory
i nstrunent.

2 Managenment Authority. The National Parks and
Wl dlife Service should be authorized to:

a0 | ssue licenses for hunting in GWA's;

b0 Grant concessions for safari hunting and photo
safari operations, and other conpatible |and
uses;

cO Grant rights to construct, use and nmintain
bui |l di ngs, fences, airstrips, boreholes and
ot her structures necessary for the operation
of concessi ons;

do Col | ect and disburse revenue for such
concessions through the Wldlife Conservation
Revol vi ng Fund,;

e0 Approve the issuance of any |easehol d;

fo Devolve authority to appropriate |ocal
institutions.

3 Devel opnent of a Managenent Pl an

a0 Requi red pl anni ng. A nmanagenent plan shall be
devel oped for each GVA or nmanagenent unit
within a GVA

(1) Plans should be developed as soon as
f easi bl e.

(a) A schedule for the devel opnment of
managenent plans shoul d be specified
adm ni stratively.

b0 Land use. The managenent plan shall allocate
land within the GVA for various uses,
including wldlife habitat, human settl enent,
safari hunting canps, tourist |odges, hunting

regul ate the construction of dwellings, the size of settlenents,
i vestock grazing, the cultivation of |and, and boreholes.
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cO

do

e0

zones, and fishing areas.

(1) The pl an must provi de for t he
establishment and location of those
facilities necessary to support planned
| and use and devel opnent.

(2) It nust include a |land use map.

(3) The plan shall include a budget for
pr oposed activities or capita
facilities, together with a plan for
financi ng i npl enent ati on.

(4) The use of anticipated revenues, e.q.
from safari hunting concessions, should
be budget ed. Budgets should be realistic.

Public participation in the devel opnent of a
pl an. Adequate provision nust be nade for
early and effective participation in the
devel opnment of the plan by the affected
comunity.

(1) Before any plan is adopted, it nust be
approved by the local comunity in a
publ i c neeti ng.

(2) The plan shall be reviewed yearly by the
comunity.

WIldlife Mnagenent. The plan shall provide
for the protection of sufficient habitat to
support sustai nable popul ations  of al
wildlife.

(1) The plan nust also provide for the
establishnment of allowable offtake, by
speci es, sex, age or other appropriate
criteria, together with allocation anong
safari hunting, community use (resident
hunters or ritual purposes), nonresident
hunt ers, sales of live animals or
harvesting for neat.

(a) Oftake quotas shall be sustainabl e,
based on adequate nonitoring and
sound wi Il dlife biol ogy.

Adoption and Approval. The plan my be
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developed by NPW5 or by a designated
managenent authority, subject to review and
approval of the Drector.

Consi stency with the plan. Once a plan has

been adopted, all |and use, |and devel opnent,

hunting or tourist concessions, and other

activities must be conducted in accordance

with the plan.

(1) Al licenses nust be issued in accordance
with the plan and all quotas nust be
established as provided for in the plan.
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VI Nat

A0

BO

i onal

Par ks Managenent

Overvi ew and Policy Context

1

Zanbi a has 19 National Parks enconpassi ng 8% of the
country (64,000 sq kmy. The National Parks are one
of the nation's nost valuable assets, containing
cultural and natural resources of international
significance. Nat i onal Parks are the primary
destination of nost tourists who visit Zanmbia. In
addition, they provide inportant refugia for
wildlife that is the object of safari hunting,
prot ect watersheds, and preserve the biodiversity
of the country.

The National Parks nust be properly managed to
benefit the nation and to protect their natural and
cul tural values. Appropriately designed and | ocated
tourism developnment could attract additional
visitors, contributing to the national and |oca
econom es. Additional use by tourists could also
assist in protecting the resources of the national
parks, by establishing a presence in areas that are
infrequently patrolled and by providing funds for
i nproved park managenent. Conversely, unless their
use and developnent is properly planned, the
Nat i onal Parks are subject to degradation.

Current Statutory Framework

1

Est abl i shnent

a0 Under the NPWA, Nat i onal Parks may be
establ i shed by order of the President.

b0 The President also has authority to "define,
alter or extend the limts of any Natinal
Park."

Department of National Parks and Wldlife Service, Mnistry of
Touri sm Rebublic of Zanmbia, Policy for Wldlife in Zanbia, 85.1

(August
§ 27,
§ 27,

25,
NPWA.
NPWA.

1993) .
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2

(1) This authority may conflict with the

recommendati ons  of t he

| UCN, which

recomends that authority to disestablish
national parks should be Iimted to the
hi ghest | egislative authority. The Wrld

Heritage Conmittee may
desi gnat ed par ks be
| egi slative control.

require that
subj ect to

(2) Gven the inportance of national parks,

it would be advisable to

of the president to disestablish

W t hout sone opportunity
that action by Parlianent.

Prohi bi ti ons and Regul ati ons

a0 The Act currently contains

imt the power
t hem
for review of

many detailed

requi renents regarding specific activities
that are prohibited or regulated by terns of

t he Act.

(a) These include: traffic on public

roads; hunting and

possessi on of

weapons; the introduction of wld

animals, vegetation

or donestic

ani mal s; t he r enoval of wild

See e.g.,
8§28(2) (Malawi) (renoving land from park requires | egislative
Parks and WIld Life Act, 1975, Act 14 of 1975, as

approval ) ;

anmended at the 1st August,

Nati onal Parks and Wildlife Act, No. 11

of 1992,

1990, 8§13 (Zi nbabwe) (National

Assenbl y nust approve creation or disestablishment of national
par ks) .

8§42,
8§44,
8§45,
8§46,
8§48,
8§47,

NPWA.
NPWA.
NPWA.
NPWA.
NPWA.
NPWA.
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b0

a0

8§88 49-51, NPWA
843, NPWA

ani mal s, veget ati on, or ot her
objects; and entry or residence.

(b) This is consistent with the approach
taken in several other Southern
African countries.

A Dbetter approach is to delegate broad
regul atory authority to NPWs and | eave to its
di scretion t he specific contents of
regulations to be adopted by statutory
i nstrunent.

(1) Such an approach provides the flexibility
and responsi venes necessary to inpl enent
the "structured adaptive managenent
strategy" called for in the Policy for
Widlife.

(2) It should be noted that broad regul atory
authority is already provided to the
M ni ster under the current Act.

Prospecti ng and M ni ng.

Mning in National Parks is generally
inconsistent with their purpose. Neverthel ess,
t he NPWA  currently provi des favorabl e
treatnment for that activity.

(1) In the acquisition of |ands for National
Parks, the acquisition of mning rights

See e.g. WIldlife Conservation and National Parks Act, Section 9
(a)-(0) 1992 (Botswana); National Parks and Wldlife Act, No. 11

of 1992, 8§41 (Mal aw

).

Department of National Parks and Wldlife Service, Mnistry of
Touri sm Rebublic of Zanmbia, Policy for Wildlife in Zanbia, §

5.2.2(a) (August 25,
§ 53, NPWA

1993) .

§§8 28(2), 29, 52, NPWA,
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appears to be prohibited.

(2) Further, although the Mnister IS
authorized to regulate mning, entry to
parks for mning and resi dence by m ners,
it appears that he 1is required to
acconodate the activity.

b0 The Policy for WIldlife in Zanbia recomrends
further restrictions on m ning.

(1) These include giving the Mnister of
Tourism authority to prohibit mning if
the national benefits do not exceed the
costs and to require mtigation of the
i npacts.

(2) Such decisions should be made through the
process of devel opi ng and consi dering an
envi ronment al i npact assesnent.

C0 Par k Managenent Pl ans

a0 The need to develop and inplenent plans for
the managenent of National Parks is well
accepted and adopted as part of the Policy for
WIldlife. National Park Plans should reflect
and incorporate decisions regarding how the
parks wll be used and devel oped.

b0 Managenent plans have been prepared for sone
Nat i onal Parks.

§ 28(2), NPWA

88 29(3), 52, NPWA. The | anguage of section 29(1)(a) is
i nconsistent with any regul ation of mning, but appears to be
superseded by sections 29(2)-(3).

Department of National Parks and Wldlife Service, Mnistry of
Touri sm Rebublic of Zanmbia, Policy for Wildlife in Zanbia, §
5.2.2(b) (August 25, 1993).

See e.g., Delia Onens, Mark Onens, Paul Smth, |saac Longwe & P.
Smasi ku, Managenent Plan for North Luangwa Nati ona
Park, Northern Province, Zanbia (D scussion Draft,
February 10, 1994). A coordinated plan for the
managenent of the South Luangwa National Park and
several adjacent GVA's is being devel oped by the
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(1) There is no statutory or admnistrative
framework for inplenentation

cO The best way of ensuring that plans are used
in managenent and reflect the results of
deci si on-nmaki ng processes is to require that
all use and developnent of park lands is
consistent wth the adopted plan. By giving
park plans a powerful |egal status, decision-
makers are conpelled to comply with the plans
or revise them

DO Non-statutory Options

1 Aut hority to nmanage the National Parks is vested in
the Director and the Mnister. The Mnister has
broad regul atory authority. The Mnister can al so
create integrated resource devel opnent comm ttees
and del egate conprehensi ve managenent authority to
t hem

2 The authority to devel op and inpl enent managenent
pl ans, and to establish an adm nistrative framework
for the planning process, seens inherent in the
authority del egated to NPW&.

3 Many of the recommendati ons nmade bel ow for statutory
reform could be inplenented by the Mnister of
Tourismthrough a statutory instrunment.

EO El ements of Statutory Reform

1 Objectives
a0 National Parks shall be managed for the

follow ng primary objectives:

| UCN Sout h Luangwa National Park Managenent Pl anni ng

Proj ect. The NPWS Wet| ands Proj ect may have devel oped

managenent plans for one or nore wetl and-dom nat ed

nati onal parks, such as Kafue National ParKk.

841, NPWA
853, NPWA

§837-39, NPWA
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b0

2 Establi

a0

(1) to protect wld ecosystens and the
bi ol ogi cal diversity contained in them
especially the negafauna and its natural

habi t at s;

(2) to protect objects of scientific,
prehi storic, hi storic or aest hetic
i nterest;

(3) to protect watersheds;

Where consisent with the primary objectives,
Nat i onal Parks nmay al so be utilized:

(1) to provide opportunities for scientific
research and public educati on;

(2) to provide opportunities for the public
to enjoy and appreciate the natural
val ues of the ParKks;

(3) to support economc activity within the
Par ks and i n surroundi ng areas.

shnent

Nat i onal Parks may be established or enl arged
by statutory order of the President where
deened necessary for the objectives of this
Act. A National Park may be disestablished or
reduced in size by order of the President, but
only after notice of the intended action has
been submtted to Parliament at |east six
nmonths prior to the effective date.

(1) The Mnister is authorized to acquire any
rights in land necessary for establishnment of
a National Park, in accordance with the Lands
Acqusition Act (Cap. 296).

(a) This should include the right to
acquire mning and comrunal fi shing
rights.

§28(2),

NPWA precl udes such acqui sition.
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3 Managenent Authority

a0

National Parks shall be managed by the
National Parks and WIldlife Service, which
shal |l have the follow ng authority:

(1) To levy fees and maintain the revenue in
a fund established for the purpose of
par k managenent;

(2) To contract for the provision of goods
and services and to expend funds
collected or appropriated for park
managenent ;

(3) toregulate or prohibit entry;, the use of
any car, truck, boat, aircraft or other
vehi cl e; canpi ng, fishing, hunti ng,
burni ng, mning, collecting of any object
or material; the use or possession of any
weapon, firearm trap, net, bow, arrow,
spear, explosive, poison or snare; the
i ntroduction of any animal or plant;

(4) to construct and operate tourist |odges
and other facilties for the acconodation
of park visitors.

(5 to make agreenents and aut hori ze
concessions for the managenent of
National Parks by comercial or nonprofit
or gani zati ons.

(a) This would authorize nmanagenent
agreenents such as the one proposed
for the North Luangwa Conservation
Proj ect.

4 Park Managenment Pl ans.

a0

Each National Park shall be managed accordi ng
to a plan adopted by the National Parks and
Wldlife Service after an opportunity for full
public participation.

(1) The NPW5 shall adopt a statutory
instrument prescribing the contents,
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format and the process for devel opi ng and
adopting National Park Pl ans.

(2) Each plan shall include the follow ng
el enent s:
(a) Objectives for managi ng t he

bi ol ogi cal system including limts
of perm ssible change that preserve
bi ol ogi cal diversity and a specific
nmoni tori ng pl an;

(b) Zoning of the park for permssible
uses, such as tourism defining the
uses to be allowed in each zone,
| evel s of perm ssible activity, the
ext ent and nature of physi cal
devel opments to be permtted to
support those uses, and fees to be

char ged;

(c) A pl an for fi nanci ng t he
construction and maintenance of
physi cal facilities and t he

provision of necessary services,
i ncluding patrol and enforcenent,
bi ol ogi cal nonitoring, devel opnent
review, and visitor education;

(d) The relationship of the National
Park Plan to the nanagenent of
adj acent | ands, especially Gane
Managenent Areas.
Par k Devel opnent .

a0 Al use and devel opnent of a national park
must be consistent with the adopted NPP

Prospecting and M ning

a0 No mning rights shall be granted and no

A standard format for National Park Managenent Plans is
recommended in Gaham Child and David Lee, Report on
Reor gani zati on and Restructuring the Departnment of National Parks

and Wldlife Services, Appendix |, Vol. 2, Annexures (Novenber
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prospecting or mning shall be allowed in a
National Park except as authorized by the
NPWS.

(1) The NPW5 shall, by statutory instrunent,
prescribe conditions for granting or
exerci sing prospecting or mning rights.

(2) The applicant for prospecting or mning
rights shall be required to prepare an
envi ronment al i npact assessnent.

(3) No prospecting or mning rights shall be
approved unl ess the environnental inpact
assessnment denonstrates that the nationa
interest in mning is greater than the
envi ronnental costs, that environnenta

damage wll be avoided or mnimzed to
t he maxi num extent feasible, that damage
to the park wll be fully mtigated

through restoration or by providing
repl acenent |ands of equival ent value,
and that reasonable conpensation 1is
provided to the National Parks and
WIldlife Service.
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VII Environnmental |npact Assessnent
A0 Overvi ew and Policy Context

1 Devel opnent in National Parks and Gane Managenent
Areas should not be undertaken w thout considering
the potential adverse inpacts to wldlife and other
resources, and alternatives to reduce or elimnate
t hose i npacts.

a0 Devel opnment projects such as the construction
of facilities for tourism road construction,
or mning operations should clearly be subject
to an environnental inpact assessnent (ElA)
process.

2 The National Parks and WIldlife Act could include
provisions for an environnental inpact assessnent
process and statutory |anguage is suggested bel ow
to acconplish that.

a0 A better approach, however, would be for
Zanbia to adopt nobre conprehensive, cross-
sect or al | egi sl ati on, inposing the ElA
requi renment on a broader range of activities
and projects, rather than limting it to parks
and GVA devel opnent.

(1) The Framework Convention on Biol ogical
Diversity calls for such |legislation, as
does the National Environnental Action
Pl an.

For a nore limted review process, see 88 23-25, National Parks
and Wldlife Act, No. 11 of 1992 (Malaw) (providing for wildlife
i npact assessnents).

Art. 14.

M nistry of Environment and Natural Resources, Republic of
Zanbi a, National Environnmental Action Plan (June 1994). For
suggestions on inplenenting a conprehensive ElIA process, see L
A owka, F. Burhenne-@uilmn and H Synge, A GQuide to the
Convention on Biological Diversity, Environnmental Policy and Law
Paper No. 30, |IUCN The World Conservation Union (1994); UNEP
Princi ples of Environnental |npact Assessnent, pp 36-37,

Envi ronmental Policy and Law, 17/1 (1987) El sevier Science
Publishers B.V.; the United States' National Environnental Policy
Act of 1969 (NEPA), 42 U.S.C. 884321-4370(d) and its inplenenting
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BO Principles of Environnmental |npact Assessnent

1

Envi ronnent al inpact assessnent has been w dely used

for

over 25 years and there is an accepted set of

princi pl es based on that experience which includes
the foll om ng concepts:

a0

b0

C.

El A should be undertaken for all activities
that are likely to have significant adverse
envi ronnment al i npacts.

(1) There should be <clear «criteria for
identifying such activities.

(a) The requi r enent m ght be
categorically inposed on certain
activities listed in a statutory
i nstrumnent (e.qg., m ni ng
activities). O hers m ght be

categorical ly excl uded.

(b) Activities in specified areas such
as national parks or gane nanagenent
ar eas, or af fecting specified
resources (e.g., endangered species
or wetlands) mght be given closer
scrutiny.

(2) A process for making an initial
evaluation to determne whether to
require a full EIA can be hel pful.

El A shoul d be undertaken as early as possible
in the decision-maki ng process to ensure that
resources are not conmtted and alternatives
are not precluded before considering the
rel evant information.

Docunents should be anlaytic, rather than

regul ations, 40 CFR Pt. 1500, have been wi dely studied as a nodel

for ElA.

UNEP, Principles of Environnental |npact Assessnent, pp 36-37,

Envi ronmental Policy and Law, 17/1 (1987) El sevier Science

Publ i shers B. V.
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encycl opedi c.

(1 Anal yis of environmental inpacts and of
alternatives is nore helpful in making
W se decisions than conpilations of
factual information.

(2 The |l evel of detail presented should be
appropri ate.

d. Partici pation by affected agenci es,
communities, interest groups and specialists
shoul d be encouraged and facilitated.

(1 Subm tted coments and i nformation shoul d
be seriously considered and responded to.

e. The ulti mate decision, including consideration
of the environnental inpacts and of the
alternatives, should be in witing.

f. The EI A shoul d incl ude:
(1 A description of the proposed activity;

(2 A descri ption of t he affected
envi ronnent ;

(3 A set of reasonable alternatives,
including alternatives that would avoid,
mnimze or mtigate for the adverse
ef fects;

(4 A discussion of the inpacts of the
alternatives (including direct, secndary
and cunul ative effects)

(5 A di scussi on of any uncertainties or gaps
in know edge affecting the ElIA

C. El ements of Statutory Reform

1

Any proposal for significant developnent in a
National Park or Gane Mnagenent Area nust be
acconpani ed by an environnental inpact assessnent,
whi ch i ncl udes:

a. A description of the affected area and
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resour ces;

b. A di scussion of how the proposed devel opnent
may affect the Park or the GVA and its
relationship to the adopted plans for any
affected national park or GVA;

C. A discussion of alternatives for t he
devel opnent that would avoid, mnimze or
of fset adverse environnental inpacts.

The Mnister shall issue a statutory instrunment

el aborating the the substantive and procedural
requi renents for environnmental inpact assessnent.

a.

The Statutory instrunment shall specify the
manner in which opportunities for public
participation in the decision making process
w || be provided.
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VIIT.

A

Regul ati on of Ganeranchi ng

1

4.

Overvi ew and Policy Context

Gane ranching has the potential to significantly
i ncrease the populations of indigenous wldlife
speci es, encourage |andowners to nmintain native
pl ant communities, produce substantial quantities
of meat, hides and other wldlife products, and
service certain segnments of the ganeview ng and
hunti ng markets.

Adverse inpacts may al so be caused by gane ranching
if it is not adequately regul at ed.

a. These include the introduction of nonnative
species, the spread of wildlife diseases, the
restriction of native wldlife novenent,
interruption of mgratory corridors for free
rangi ng species, and the creation of hazards
frominadequately confined dangerous ani nmal s.

Zanbian gane ranching is at an early stage of
devel opnment, conpared with such nations as Zi nbabwe
and South Africa.

a. To encourage ganme ranching in Zanbia,
| andhol ders nust be guaranteed security of
tenure, i.e. ownership, of the animals they
pr oduce.

(1 Ganme ranchers who have established
popul ations of animals nust have the
exclusive right to capture or kill those
animal s, authorize others to conduct such
activities and sell the resulting aninals
or animal products as they determ ne.

(2 Ganme ranchers should al so have the right
to recover escaped aninals, protection
agai nst other people know ngly taking
those animals, and sone authority to
protect their animals from poaching
activities.

Game ranchers should be encouraged to develop

cooperative managenent agreenents, thus allow ng
the aggregation of snaller gane ranches into |arge

53



bl ocks of managed habit at.

a. The Save Conservancy in Sout heastern Zi nbabwe
(13 ranches with 320,000 hectares) m ght serve
as a nodel. It was established with help from
t he Departnent of National Parks Gane Ranchi ng
Research Unit.

b. The Waterberg Conservancy in South Africa
m ght al so serve as a nodel

5. Further research is needed to investigate how such
cooperative private conservation efforts can be
legally structured and what incentives mght be
of fered to encourage them

B. Conparative Legal Analysis
1. Bot swana
a. Omers of unenclosed |and can obtain gane
ranching rights, although to a nore limted

extent than if the land is enclosed by a
ganepr oof fence.

2. Kenya
a. General authority to regulate game ranching
and exenpt those activities from other
provisions of the Act. Laws relating to

livestock may be applied to ganeranching.

Anon Dissertation, Ch 7, Cormercial WIdlife Ranching and the
Politics of Land, pp 260-261 (University of Florida Libraries).

See Africa Environment and Wldlife, Vol 2, No. 5, Sept-Cct.
1994, pp 39-45.

WIldlife Conservation and National Parks Act, 1992, 88§ 24-25
( Bot swana) .

1d., §24(5)-(7).

Kenya Wil dlife Conservation and Managenent Act Anendnents, No,
16 of 1989, 847(2)(c).

ld., § 63.
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3.

South Africa

a. Omer of a licensed gane ranch does not |ose
ownership of escaped or poached aninals.
Provides for a certificate of enclosure.

C. Elenents of Statutory Reform

1

Landhol ders, or consortia of |andhol ders, nay have
their property licensed as a ganme ranch.

a. To qualify, the applicant nust establish that
there is adequate fencing to control the
movenent of animals into or out of the ranch.

b. Fencing nmust be designed to allow adequate
corridors for the novenent of magratory
wildlife, if that is a consideration in that
ar ea.

C. Consortia of | andhol ders must provi de evi dence
of a binding legal agreenent anong the
consortia nenbers.

The owner of a licensed gane ranch shall have the
right to freely acquire, sell, and use those
species of wildlife on the ranch as specified in
the |icense.

The NPW5 shall regulate ganmeranching activities
through a statutory instrunent.

Gane Theft Act 105 of 1991, summarized in J.Du P Bothma & P. D
d avovic, WId Animals, pp.259-260, Ch. 12, R F. Fucae anDo M A

RaB E (EDS. ),

ENVI RONVENTAL  IVANAGEMENT | N SOUTH AFRICA (1992) .
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| X. Gane Animals and Protected Species

A

Overvi ew and Policy Context

1

The protection and rmaintenance of Dbiological
diversity is a fundanental objective of the 1993
Policy for WIildlife in Zanbia. This objective is
achieved through regulation of species and
i ndi vidual s and their habitats.

a. This includes the regulation of hunting and
other forms of wldlife utilization.

Proper managenent of the wldlife estate and
adherence to international agreenents such as the
Convention on Trade in Endangered Species (Cl TES)
and the Franmework Convention on Biological

Diversity requires the developnent of listing

processes for wildlife utilization and

conservation

a. Li sting processes nmust be al so
admnistratively flexible to accommodate
bi ol ogi cal variability and conservation
strat egy.

Sections 57-60, NPWA, currently provide for
establishing two classes of wld animals, gane
animal s and protected ani nal s.

a. All ganme animals are listed in the First
Schedul e to the Act.

b. The M nister of Tourismis given authority to
further list ganme animals as "protected

ani mal s" for the purpose of provi di ng
conservation protection.

Under the Act, both gane animals and protected
ani mal s may be hunt ed.

They are also listed in Statutory Instrunment No. 60 of 1993,
whi ch appears to be the sanme, except that the Egyptian Goose is
listed in the statutory schedul e and the Knob-billed Goose is
listed in the statutory instrunent.

§58(1),

NPWA.
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The only apparent statutory distinction is
that a district game license can authorize
only the hunting of ganme aninals, and not
protected ani mal s.

Nati onal game, bird, elephant, safari and
special licenses can authorize the hunting of
both gane and protected ani nal s.

The wusefulness of the distinction is thus
guesti onabl e.

Adm nistratively, Protected animals are currently
being allocated to the Departnent through a speci al
license from the Mnister. The Departnent then
i ssues |licenses using that allocation as a quota.

The necessity of the current procedure is not
apparent.

The NPW5 should be given authority to
establish quotas for species requiring that
formof allocation.

(1 Quot as shoul d be based on sound sci ence.

Endanger ed Speci es

At present, the Act or its inplenenting
regul ations do not provide either a listing or
a listing process for endangered species.

(1 This is an express requirenent of the
Fr amewor k Conventi on on Bi ol ogi cal
D versity

5.
a.
b.
6.
a.
8§65, NPWA.
8§71, NPWA
8§68, NPWA.
8§74, NPWA.
8§76, NPWA.
§81(a), NPWA
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b. Mor eover the Act provides no express
authority for the inplenentation of C TES and
ot her international agreenents to which Zanbia

is a party.
7. Exoti c Species

a. The Act currently provides no authority to
control the introduction of nuisance exotic
speci es.

B. Cl assification and Listing Procedures
1. Gane Ani mal s

a. One alternative for regulating gane animals
woul d be to authorize NPW5 to list all animals
and birds that are subject to hunting as gane
ani mal s.

b. NPWS woul d al so be provided the authority to
specify which licenses are required, quotas,
seasons, closed areas and other specific
regul atory requirenents regarding different
speci es or popul ati ons.

(1 District gane licenses could still be
made available to allow hunting of a
subset of listed animals appropriate for
that |icense.
2. Prot ect ed Speci es

a. The NPWS shoul d al so have authority, set forth
in a separate section of the Act, to designate
a list of species of wld animals, birds,
reptiles and other wildlife which is generally
not subject to hunting, collecting, or other
forms of exploitation, except in limted
ci rcunst ances.

(1 These woul d i ncl ude any speci es,
subspecies or popul ation which is
endangered or threatened with extinction
in any part of its range in Zanbi a.

(2 It would also include all of those
species to which Zanbia has agreed to
provi de strict protection under
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i nternational agreenents.

(3 It mght also include species, or classes
of species, which are not necessarily
endangered or t hr eat ened, but are

significant for cultural or other reasons
(e.g. song birds).

3. Unpr ot ect ed Non- Gane Speci es

a. Under this classification system all species
that are not listed as gane or protected
speci es woul d be unregul at ed.

C. El ements of Statutory Reform

1. Authority should be delegated to NPWS to |ist
species of wildlife as gane aninmals and establish
regul ations for hunting them including |icensing,
guotas, seasons, areas, size, sex and other
requirenents.

a. Under this authority NPWS would have the
discretion to determne the appropriate
licensing system and species |istings under
the licensing system

2. Authority should be delegated to NPWS to |ist
species of wldlife as protected species and
regul ate taking, hunting, possession, sale, inport,

export and re-export as necessary for the
conservation of those species, conpliance wth
i nternational agreenents, or for other reasons of
cultural or national significance.

a. NPWS should be authorized to create sub-
classifications of protected species for
regul atory pur poses, e.g., endanger ed,

threatened, and species of special concern
based upon statutory criteria.

(1 Li sting procedures, including criteria
for listing, should be developed by
statutory instrunent.

3. NPWE shoul d be expressly designated as the authority

for the admnistration of CITES and other
international conventions dealing with wildlife
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conservati on

a. Authority should be delegated to NPWS to
i npl ement t hese conventi ons.

(1 Species lists found in internationa
conventions to which Zanbia is a party
may be adopted admnistratively by

ref erence.
b. CITES requires the creation of two entities, a
Managenent Aut hority and a Scientific
Aut hority.

(1 Presently, these two roles are perforned
by the Chief WIldlife Oficers.

(a Consi deration should be given to
bi furcating the responsibilities in
any internal restructuring effort,

i) One option would be to |eave
teh Managenent Authority in the
Ofice of Wldlife Research

i1) A quasi-independent board could
then be created to serve as the
Scientific Authority.

a) The Board could include
representatives from the
Depart nent, t he
Uni versity and NGOCs.

b) The Chief WIldlife Oficer
coul d serve as t he
Secretariat to the Board.

4. The Act should delegate to NPW5 the authority to
regulate the introduction of exotic species that
have the potential to interfere with native fauna
and flora.

The 1 UCN Environnmental Law Center has prepared a series of
reports on domestic conpliance with CITES. Apparently, Zanbia
was determned to be deficient in certain respects.
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X Li censing of Hunting, O ftake and Trophy Export
A Overvi ew and Policy Context

1. Licensing is the primary regul atory tool available
to manage the sustainable utilization of wldlife,
including the determnation and allocation of
of ftake quotas. To be successful, a licensing
system should be sinple, efficient and equitable.

In particular, it should be easy to admnnister in
the field. Licensing should also generate good
standardi zed reporting data to ensure that species
utilization is indeed sustainable.

a. Overly burdensone, difficult to interpret,
licensing procedures can be a disincentive
both to conpliance and enforcenent.

2. The National Parks and WIldlife Act, and its

subsidiary regul ations, currently require a
pl ethora of licenses for hunting and the export of
t rophi es.

a. These include: district gane |icense, national
gane license, bird license, safari |icense,
suppl enmentary safari |icense, elephant |icense
and a special license.

b. In addition, there are gane manhagenent area

f ees concession fees, fees for each animal to

SI No. 53 of 1995.
§865- 67, NPWA.
§871-73, NPWA
§868- 70, NPWA.
§876-77, NPWA.
§878-80, NPWA.

8874-75, NPWA. El ephant hunting has, however, been banned in
Zanbia. SI No. 81 of 1993.

8881-84, NPWA
Table 8, SI No. 53 of 1995.
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be hunted, and separate export fees for any
skins, skulls, teeth, or neat to be taken from
the country. The President can authorize
hunting wthout a |license or permt.

B. Anal ysis of Present Licensing System

1. The licensing systemset forth in the current act is
extrenely confusing and should be sinplified.

a. Sinplifying licensing could substantially
reduce the burden of paperwork for the NPW5
whil e capturing the sane revenues.

b. Sinplification of licensing would probably
enhance overseas marketing.

C. Much of these reforns could be acconplished by
consolidating licenses and fees.

2. One concern raised by the safari hunting industry is
their belief that a hunting client who does not
take an animal should not have to pay for that

ani mal .

a. In practice, many  prof essi onal hunters
reportedly will allow their client to take a
desired aninmal, and then seek the necessary
animal |icense.

Each safari hunting concessionaire is responsible for paying a
concession fee for each safari client using the area.

Tables 1-2, SI No. 53 of 1995. For the overseas hunter, these
fees range from $30 for a baboon to $2,500 for a giraffe.

Tabl es 4-6, SI No. 53 of 1995.

Table 11, SI No. 53 of 1995. (distinguishing between fresh and
dri ed gane neat).

§106, NPWA.

Dale M Lews (Ed.), Proceedings of a Wirkshop on Wldlife

| ndustries in Game Managenent Areas: Strategies and Sol utions for
Safari Hunting in Zanbia, 67 (1994) National Parks and Wldlife
Services, Mnistry of Tourism Republic of Zanbia.
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A variety of legitimte reasons may lead to
that desire, al though fulfilling it is
currently unl awf ul .

| f possible, it would be desirable to conformthe
|l aw to wi despread practice.

3.

a.

b.

C.

C. Speci al
1

One neans to acconplish that would be to all ow
the operator to obtain reinbursenment for
unused ani mal fees.

Anot her woul d be to delay collecting such fees
until the conclusion of the hunt.

(1 Both these alternatives woul d depend upon
t he mai ntenance of accurate |ogs for each
hunt .

Anot her method with [ ess likelihood of fraud,
would be to issue the safari operator a
nunbered plastic tag for each animal on the
guota. Upon taking an animal, the hunter would
be required to affix a tag.

(1 Ref unds could be provided for unused
t ags.

Li censes

Anot her wi despread concern anong those involved with
the wildlife estate in Zanbia relates to the use of
"Special Licenses." Under the Act, the Mnister of
Tourism has authority to issue a special I|icense
for a broad variety of purposes.

a.

C.

These include the collection of specinens for
scientific purposes, the hunting of animls
for tribal rituals and the capture of aninals
for ganme-ranchi ng.

However, the Statute also provides the
M nister wunbridled discretion to issue an
animal |icense "to any person” in either a

National Park or a GVA with no specified
pur pose.

Many people believe that this privilege has

§882(b), (c),

NPWA.
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been abused.

(1 Si nce t he M ni ster has absol ute
di scretion under the Act to issue a
license, there is, in fact, substanti al
potential for abuse of the Mnister's
authority.

(2 Even in the absence of actual abuse, the
| ack of transparency regarding special
Iicenses contributes to the perception of
abuse.

2. There should be a review of the kinds of situations
where special |icenses have been issued to assist
in determning the appropriate manner to regul ate
t heir use.

a. New cat egories of licenses could be created to

categorically <conform to the legitimte
circunstances justifying the present need for

speci al |icenses.
D. Transparency in Licensing
1. Al'l licensing procedures and records should be fully
transparent.

(a Confidentiality in the |Iicensing
process inhibits the effort to
systematical ly devel op t he
scientific basis for sustainable
of f t ake.

(b | ssuance of confidential special
i censes can interfere wth
commercial hunting and non-hunting
touri st oper ati ons, and ot her
activities in national parks and
GWAs.

E. El enents of Statutory Reform

§881-83, NPWA

The "Application for a Non-Resident's Permit to Hunt in a Gane
Managenent Area", for exanple, states that it is "confidential"

SI No. 111 of 1993, p. 399.
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The National Parks and WIldlife Service should be
del egated authority to establish, by statutory
instrument, all Ilicensing requirenents for the
hunti ng, taking, possession, export or inport of
all wld animals, trophies or neat.

NPWS should be delegated authority to establish
license fees by statutory instrunent.

NPWS should be delegated authority to establish
quotas by regulation based on the best available
bi ol ogi cal information.

Al licenses and all data relating to |icensing

should be public information available for
i nspection under reasonabl e conditions.
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Xl. Licensing of Professional Hunters and Tour Cuides

A Overvi ew and Policy Context

1

The safari hunting and photographic safari
i ndustries depend on the performance and persona
services of professional hunters and tour guides.

Prof essional regulation of tourist guides provides
quality assurance in these highly conpetitive
industries. Zanbia has a strong interest in
insuring that the procedures for |icensing and
disciplining tour guides and fair and inpartial
and based upon objective standards of skill and
per f or mance.

B. Pr of essi onal Hunters

1

Safari hunting clients are required by law to use a
pr of essi onal hunter.

a. The professional hunter is responsible for
ensuring conpliance with the gane | aws and the
terms of the safari hunting concession, as
wel | as assisting and protecting the client.

Prof essional hunters and apprentice professional
Hunters must be |icensed by NPWS.

a. The current Act authorizes the Mnister to
"prescribe qualifying regulations.”

(1 However, apparently no Statutory
| nstrunent has been pronul gated to date

b. The statutory conditions wunder which the
Director may refuse to issue a professional
hunter's |icense are very broad.

(1 The Director may, for exanple, refuse to

8§76, NPWA.

8885-87, NPWA. Apprentice professional hunters nmust al so be
licensed. 8888-90, NPWA. The apprentice nust be supervised by a

PH, 888(1)(a),

NPWA and cannot hunt dangerous gane out of the

presence of the PH, 888(2), NPWA

§887(1), (4),

NPWE.
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issue a license if not satisfied that the
applicant is "a fit or proper person" or
"in t he i nt er est of good ganme
managenent ".

(2 Li censes may be revoked for violations of
the gane laws or for failure to conply
with the conditions of a |license.

(3 Appeal s of license refusal or revocation
may be nmade to the Mnister

3. The Professional Hunters Association of Zanbia
(PHAZ) has been organized to pronote the interests
of professional hunters and to set professional
standards for the industry.

4. The NPWS relies extensively on PHAZ for governnent al
functions.

a. PHAZ has developed a Code of Ethics for
prof essi onal hunters, which has been adopted
by the NPWs as a condition for safari hunting
concessi ons.

b. PHAZ makes recommendations to the NPWS
regarding the licensing of professional
hunt er s.

(1 A professional hunter who is not approved
by PHAZ is unlikely to be licensed.

C. PHAZ and NPW5S have also developed an
arrangenment whereby PHAZ participates in the
di scipline of professional hunters charged
with violating the Act.

(1 PHAZ often devel ops the case against a
prof essional hunter and presents the
evi dence and reconmendations to the NPW5

896(1)(c), NPWA
§896(2), NPWA
8§98, NPWA.

88 97, 99, NPWA
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Some professional hunters have expressed
concern that PHAZ, as a private non-
governmental organi zation, may have too nuch
authority regarding participation in the
i ndustry.

(1 This is a particular concern when
conpetitors serve in positions of
authority.

(2 This concern my be addressed by
retaining ultimate i censing and
disciplinary authority in the NPWs and by
ensuring the avoi dance and di scl osure of
potential conflicts of interest.

C. Prof essi onal Tour Cuides
1. Pr of essi onal tour guides nust al so be |icensed under
the Act.
a. The standards and procedures governing

pr of essi onal t our gui de operators are
substantially simlar to those governing
pr of essi onal hunters.

b. There is also an Association of Professiona
Tour Qui de Qperators
D. El ements of Statutory Reform
1. NPWS should be statutorily authorized to use

prof essi onal associations as advisory bodies in
licensing and disciplining professional hunters,
tour gui des and ot her professionals.

a.

Regul ations prescribing the rules of procedure
for professional associations acting as
advi sory bodi es shoul d be pronul gat ed.

These regulations should include rules for
determ ni ng conflicts of i nt erest and
di squalification based wupon conflicts of
i nterest.

88 91-93, NPWA
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2. Regul ations prescribing the qualifications for
pr of essi onal gui des shoul d be promul gated pursuant
to existing statutory authorization.
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X,

Enf or cenent

A

B

Overvi ew and Policy Context

1

The National Parks and WIdlife Act can only be
effective if it is enforced. Assuming the
appropriate enforcenent tools are available,
enforcement is nost often an issue of politica
will and econom c capacity. The law can only
provi de the appropriate neans.

The econom c rewards for violators can be very high,
as was the case with rhino horn, or low, but very
conpelling, as is the case of poaching for donestic
meat consunpti on.

An effective enforcenent schene nust be easily
under st ood by enforcenent officers and the public.

a. Penalties nust be sufficient to deter
violators, but not so severe that they seem
unfair.

b. Penal ties nmust al so be extracted as quickly as
possi bl e.

C. Where property is used in the comm ssion of

wildlife law violations, forfeiture of the
property can prevent it from being used in
future violations and is an added deterrent to
potential violators.

d. Finally, because wildlife | aw enforcenent can
ent ai | conflict wth ar nmed crimnals,
enforcenent officers nust be authorized to use
appropriate force under the circunstances.

Fi nes and Penalties

1

A variety of differing fines and penalties are
di stributed throughout the current Act.

a. There are several problems wth this
structure.

(1 Fines are specified in kwacha and subj ect

to rapid erosion by devaluation of the
currency.
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C.

(a The only way to adjust their val ue
is through an Act of Parlianment and
that Act nust specifically revise
each of the sections.

(2 A nore flexible and responsive approach
woul d be to define classes of violations,
for exanpl e, cl asses -1V, wth
i ncreasingly severe penalties.

(a Each of fense could be defined within
a specified class.

(b Penal ti es for each cl ass of
violation could be specified by
statute or regulation.

i) Section 185(2), of the Act
currently gives the Mnister
authority to establish
penalties of up to five years
in prison (or fifty thousand
kwacha) for vi ol ations  of
regul ati ons enact ed under
Section 185(1).

Field Ctations

1

The judicial enforcenent systemis so cunbersone,
sl ow and overl oaded that penalties are frequently
never sought for mnor violations.

a. For exanpl e, under the current Act, littering
in a National Park may be penalized only by
formal prosecution in a |local court.

One renedy would be for the Act to authorize a
wildlife police officer to issue a citation in the
field to an offender, who may either plead guilty
of the offense and pay a specified fine or contest
the citation by appeal.

a. The appeal could be made to a designated
judicial officer such as a |ocal court, or to
quasi -judicial admnistrative officer or board
under the auspices of NPW5.
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b. Zi mbabwe utilizes a formof field citation for
m nor violations, i.e. those for which there
is likely to be no inprisonnent and a fine of
| ess than one hundred doll ars.

(1 Under this section, violators are given
the option of pleading guilty to m nor
vi ol ations, paying the enforcing officer
the fine and avoi ding a court appearance.

(2 The officer is then required to submt
the paynent to a court, which treats the
funds |i ke any other fine.

C. By establishing a quasi-judicial board within
the Departnent, the process of hearing appeal s
coul d be expedited.

d. In addition, provision could be nmade for
retaining the fines within a fund adm ni stered
by the Departnment to support the managenent of
Nat i onal Parks and w |l dlife.

Forfeiture of weapons

1

Section 180 of the Act provides for the forfeiture
of objects used or obtained in relation to a
vi ol ation, upon conviction.

In addition, there is a separate and inconsistent
provision regarding the forfeiture of firearns used
to commt violations in Gane Managenent Areas.
This provision allows the unconvicted owner of a
firearmused in commtting an offense to apply to
the court for an order returning the firearm

a. One problemnoted by the NPWS Review Comm ttee
regarding this section, is that firearnms are
frequently being returned to their owners
after having been used in the conm ssion of
wildlife |law violations.

8 90, Parks and WIld Life Act, 1975, Act 14 of 1975, as anended
at the 1st August, 1990 (Zi nbabwe).

See also 8 185(2)(b), NPWA, which authorizes the Mnister of
Tourismto enact regulations regarding forfeiture.

§55(3),

NPWA.
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(1 The Review Commttee reported that in one
case the sanme firearm was used in three
successive poaching incidents, Dbeing
seized each tinme and returned to the

owner .
3. One way to address this problemis to elimnate the
right of an owner to recover a firearm that has

been used in the comm ssion of a violation.

a. By elimnating Section 55(3), and retaining
Section 180, the general rules regarding
forfeiture woul d apply.

(1 If there is a desire to give sone
protection to a person whose firearm was,
for exanple, stolen, the subject should
be addressed in a manner simlar to the
treatment of vehicles, aircraft and
boat s.

(2 Wth regard to those articles, the owner
has the burden of proving that the
article was being used for the purpose of
conmmtting an offense wthout hi s
know edge, consent or negl i gent
di sregard.

E. Use of Firearns
1. Wldlife police officers (scouts) are authorized to

use firearns (deadly force) against wildlife |aw
vi ol ators (poachers) under limted circunstances.

a. Wldlife police officers are frequently called
upon nake arrests in very renpote areas of
groups of violators who are arned wth
automatic weapons and who respond to any
detection with gunfire. Several officers have
been killed in recent years by poachers.

See 88 180(5) -
8180(6), NPWA

§ 163, NPWA

(6), NPWA
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The Act authorizes officers to use firearns only
agai nst a person who "by force" attenpts to prevent
an arrest if the officer has "reasonabl e grounds to
bel i eve" soneone is "in danger of grievous bodily
harnm and he "cannot otherw se effect the arrest”.

a. The officer is thus prevented from using a
firearm until he has been fired upon or at
| east has had a gun directed at him

b. Even then, the officer is required to attenpt
"to disable and not to kill" the violator.

3. In addition, there appears to be sone tension
bet ween the regular police forces and the wildlife
police officers.

(1 There have apparently been several
instances in recent years where wildlife
police officers have been arrested by the
regular police and charged wth the
murder of wildlife |aw violators.

(2 Wldlife police officers have reportedly
been detained in jails for nonths
awai ti ng di sposition of nurder charges.

4. These enforcenent issues require nuch nore carefu
revi ew. The crisis in wildlife |aw enforcenent
nmust be bal anced agai nst significant human rights
concer ns.

F. Del egati on of Enforcenent Authority
1. In sonme instances, enforcenent authority could be

del egated to | ocal nmanagenent units that have al so
been del egated wildlife managenent responsibility

a. For exanple, in Z nbabwe, the Appropriate
Authority is given power to search and seize
on alienated |and.

§163(3), NPWA

Meeting with NPWA Review Commttee, July 25, 1995, Chil anga.

886, Parks and WIld Life Act, 1975, Act 14 of 1975, as anended
at the 1st August, 1990 (Zi nbabwe). 888(2), ld. gives the AA
ot her specified enforcenent powers.
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El ements of Statutory Reform

1

The statutory classification schene for fines and
penal ti es should be restructured to provide greater
departnental flexibility

a. The authority to levy civil fines and
penal ti es shoul d be del egated to NPWS.

Aut hority should be provided for the issuance of
field citations for classes of violations.

Consi deration should be given to establishing a
quasi -judicial admnistrative hearing process for
cl asses of violations.

The conflicting firearm forfeiture provisions
concerning firearns should be reconciled in favor
of Section 180.

Provisions for the delegation of enforcenent

authority to Ilocal managenent wunits should be
adopt ed.
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