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INTRODUCTION

The Southwest Regional Harbor Board (SWFRHB) was created in July 1995 by a memorandum
of agreement among a local organization of boaters, state and regional agencies and the Florida
Sea Grant College Programto resolve conflicts that arose from local government regulation of
anchorages. Many of the boaters felt that length-of -stay restrictions were unnecessary in most
anchorages of Southwest Horidaand that overly burdensome and conflicting regulations would
discourage cruising in theregion. The Board's approach focuses on boater education and
appropriate anchorage management to achieve the ecosystem benefit. The foundation established
for this approach is set forth in a set of broad principles adopted by the SWFRHB as an
appropriate guide to anchorage and mooring management in Southwest Florida.® Working with
the Florida Sea Grant Program, SWFRHB has also sought to identify anchorages in Southwest
Florida which require more active managemernt based on current conflicts and to provide technical
assistance in the development of appropriate anchorage managemert plans where warranted.

In continuance of these efforts, the SWFRHB commissioned the development of a Annotated
Model Harbor Ordinance (“MHQ") for consideration by local governmentsin Florida. The

M odel Harbor Ordinance sets forth the SWHRHB's principles in a two-tiered Harbor
Management Plan. Part A of the Harbor Management Plan sets forth a set of minimal rules of
anchoring and mooring that shdl be adopted for dl Waters of the City. Part A will remainin
effect as the only restrictions on anchoring and mooring in the waters of the City, unless
additional action isrequired as detailed in Part B. Enactment of additiona rules and regulations
under Part B will be warranted only when objective evidence of environmertal damage or use
conflicts, and upon recommendation of alocal Harbor Advisory Board established pursuant to the
Model Ordinance.

! Refe to Appendix |: SWFRHB PRINCIPL ES OF ANCHORING AND HARBOR MANAGEMENT.
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ARTICLE 1. BASIS OF ORDINANCE

This ordinance shall be referred to as the City of Sunshine Municipa Harbor Management
ordinance.

Section I. Findings of Fact

Whereas, the City of Sunshine has registered boats and significant seasona and transient
boaters, and

Whereas, the City of Sunshine’ s econony and quality of life ae ernriched by an aundance of
recreational boating; and

Wheresas, boat owner ship and use in City of Sunshine and across Southwest Florida continues to
experience a high annual rate of growth; and

Whereas, the City of Sunshine has limited boater resources, including appropriate safe harbors,
anchor ages and moorings sites; and

Whereas, the City of Sunshine desires to protect the environment while redudng the potential for
user conflicts on its wat erways,; and

Whereas, the City of Sunshine desires to encourage safe and enjoyable recreational boating within
the City; and

Whereas, the City of Sunshine desires to accommodate anchoring and mooring by recreational
boatersin amanner that ensures the greatest degree of regional consistency throughout the
waterways of Southwest Floridag and

Whereas, the City of Sunshine desires to accommodate anchoring and mooring by recreational
boaters in a manner that in consigent with its particular circumstances and citizen needs;

NOW, THEREFORE, BE IT ORDAINED, BY THE BOARD OF THECITY OF SUNSHINE
onthis___ DAY OF , 20

Commentary
Accurate and substantiated Findings of Facts are invaluable indicators that ordinances or
regulations are warranted exercises of the police power by governments for the protection of the

health, safety and welfare of the citizenry.

The above Findings of Fact should be tailored to be consistent with the adopting municipalities
normal formalities and procedures. Also, the statewide and Southwest Florida regional
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information below can be used to supplement the language above when the City of Sunshine
proposes and adopts the Municipal Harbor Ordinance. Specific Findings of Fact should be
tailored to the individual municipality with respect to its specific boating communities,
resources, environmental conditions, and reason(s) for adopting the ordinance. Specific annual
statistics on boating by region and county can be researched at the website listed in foomote 2.

Florida’s marine resources are used by over 809, 000 state-registered boats
with 300,000 more brought to the state by visitors.’

Boating and Fishing make a significant annual contribution, roughly
$500 million dollars (1993), to southwest Florida’s regional economy.’

Boater registration in Florida have approximately doubled in fifteen
years, a rate three times greater than the population increase.”

In 1989, recreational boat registrations in southwest Florida totaled
74, 538 - - a 309% increase since 1970.°

In 1998, recreational boat registrations in southwest Florida totaled
107,565.°

In 1994, there were 19,758 boats that potentially use recreational
anchorages in southwest Florida . This represented 39% of all
resident-owned and transient recreational boats with overnight
accommodations in Florida.”

Eighty-five to ninety percent of sport and commercially harvested

2 Florida_Fish and Wildlife Conservation Commission I nternet Website, <www.state.fl.us/gfc> and The
Florida Boating and Diving Guide, Florida Sports Foundation, 1993.

3I_d.

* Florida Sea Grant College Program Strategic Plan 1998-2001, Sea Grant Publication No. TP-90, pg. 3,
April 1998.

® Feasibil ity of Non-Regulatory Approach to Bay Water Anchorage M anagement for Sustainable
Recreational Use at 83.

% Florida Game & Fish Commission Internet Website

’ Feasibil ity of Non-Regulatory Approach to Bay Water Anchorage M anagement for Sustainable
Recreational Use at 83.
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shellfish and finfish species in Florida depend on estuaries.®

Coastal mangrove systems present in southwest Florida provide
valuable habitat for a wide range of species of animals including
those listed as threatened or endangered by the U.S. Fish and
Wildlife Service.’

Seagrass meadows are one of Florida’s most important marine
habitats and are critically important to marine productivity in the
shallow-water areas of the state.”’

The quality of Florida’s surface waters can be degraded by wastewater,

gray water, cleaning products spilled fuel, trash and the introduction of
exotic organisms. These materials not only degrade Florida’s environment,
but also hamper the enjoyment of Florida’s marine recreational environment."
The rapid increase in the number and type of boating activities has led to
degradation of coastal waters by destruction of sea grass beds, from propeller
damage and boat groundings, and the introduction of human, chemical, and
noise pollution.”

Section I1. Ordinance Goals and Purpose

It isthe purposeof thisordinance to accommodate the anchoring and mooring needs of
responsible boaters while safeguarding environmental resources, navigationa access and the
genera health safety and welfare of the people of the City of Sunshine.

Commentary

These above MHO Goals should be supplemented by and coordinated with the appropriate
elements of the City of Sunshine’s Comprehensive Plan such as the natural resources element,

8 Florida Sea Grant College Program Strategic Plan 1998-2001 at 3.

® Ecosystans of Florida, pg. 544, University of Central Florida Press, 1990.

10 Coastal Currents, Florida Measures Baating's Impacts to Sea grassBeds, FloridaCoagal management
Program, pg. 12, Fall 1996.

! Clean Boating Habits Handbook, Florida s Clean Marina Program, Florida Department of
Environmental Protection, <www.dep.gate.fl.us/law/bas/grants/clean marina>.

12 Coastal Currents, Alternative Approaches to Anchorages in the Southwest, Flarida Coastal
Management Program, pg. 1, Fall 1996.
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recreation element, coastal element, etc. As the MHO program is established, relevant portions
may be incorporated into the Comprehensive Plan during future Evaluation and Appraisals
Review(s).

Section II1. Definitions

To the extent possible these definitions track applicable language from the 1999 Florida
Statutes, 1999 Florida Administrative Code and/or have been adapted from learned treatises and
other research documents. In customizing the City of Sunshine’s Municipal Harbor Ordinance
care should be taken use similar language where possible without creating conflicts with
terminology previously adopted by the City of Sunshine in its ordinances or Comprehensive
Plan.

(1) Anchorage - A customary, suitable, and designated harbor area in which vessels may
anchor.®

(2) Anchoring - The use of heavy device fastened to aline or chain to hold avessel in a desired
position.*

(3) Designated Special Anchorage Areas - Coast Guard designated anchorage areas where the
Secretary of Trangportation determines such an anchorage grounds are necessitated due to
maritime or commercial interests.” °

(4) Emergency - Any occurrence, or threat thereof, whether natural, technological or manmade,
inwar or in peace, which results or may result in substantial injury or harm to the popul ation or
subgtantia damage to or loss of property.’’

(5) Harbor - A natural or man-made anchorage providing protection from most storms, maybe
with breakwater and jetties; a place or docking and loading.*®

13 [Adapted from] Chapman’s Piloting, Seamanship and Boat Handling, 63" Edition, pg. 618, Hearst
Marine, William Morrow and Companies, 1999.

14 [Adapted from] Id. at 618. Devel aping technological advancesmay require revision of the traditional
definition to include “anchoring systems” that rely on electronic devices tohold a boat in position without agually
attaching to the submerged lands.

>33 C.F.R. § 471 (1997).

18 such anchorage areas exist in Southwest Flori dainclude: Marco Island at Marco River, Manatee River
at Bradenton, and Apollo Beach at Tampa Bay. 33 C.F.R. § 110.74, 110.74a, 110.74b (1997).

" Fla Stat. § 252.34(3) (1999).

18 [ Adapted from] Chapman'’s Piloting at 624.
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(6) Harbor Management Plan - A two-part plan, prepared by the Harbor Advisory Board,
adopted by the City Council, and as an amendment to the Local Government Comprehensive
Plan.® Part A shdl addressdl anchoring and mooring within Waters of the City. Part B shall
addressthe establishment and management of a Harbor Management Plan (HMP).

(7) Harbormaster - Dedggnated City staff member charged withimplemertation of the Harbor
Managemert Plan.

(8) Mooring - Permanent ground tackle, a place where vesselsare kept at anchor.?

(9) Mooring Field - Designated area where pamanent ground tackle is utilized to provide
multiple vessel moorings in accordance with the Harbor Management Plan.

(10) Management Agreement - A form of consent governing local management and protection
activities on sovereign submerged lands entered into between the Trustees of the Internal
Improvement Trust Fund and the locd municipaity.?

(11) Vessel - Under the Florida Vessda Registration and Safety Law, aterm synonymous with the
word “boat” as referenced in section 1(b), Section VI of the Horida Constitution and that
indudesevery description of watercraft, barge, and airboat, other than aseaplane on the water,
used or capable of being used asa means of transportation on water.?

(12) Live-aboard Vessel - Any vessel used 0lely as aresidence; or a professional or other
commercial enterprise or alegal residence. A commercial fishing vessel is expresdy excluded
fromthe term “live-aboard vessl."#

19 Refer to Fla. Stat. § 163.3164(4) (1999).

20" Chapman’s Piloting at 628.

ZLF.A.C. 18-21.005(1)(e)(1) (1999).

22 Fla Stat. §327.02(36) (1999). See also City of Tampa Bay v. Tampa Shiphuilding & Engineering
Co., 136 Fla. 216 (1939).

2 Fla Stat. § 327.02(16) (1999). The Board of Trustees of the Internal Improvement Fund has adopted
an alternative definition relating to “li ve-aboar d” vessel sthat isto be used in futur e submer ged lands | eases for
marinas entered into pursuant toFla. Stat. 8 253.03(7)(b) (199) and Fla. Admin. Code 18 - 21.005(e)(1). (1999).
In these agr eements, the term “live-aboar d” is defined as avessel docked at the facility and inhabited by a person
for any five (5) consecutive daysor ataal of ten (10) days within a thirty (30) day period. If liveabaards are
authorized by the lease, in no event shall a*“live-abaard” status exceed six (6) months within any twelve (12)

month period, nor shall any such vessel constitute alegal or primary residence.
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Commentary

Some local governments have adopted their own definitions of “live-aboards” for the purposes
of exercising police power jurisdiction over certain vessels. However, to the extent that these
locally generated definitions are broader than those use by the State of Florida, these definitions
may arguably contradict the State’s preemptive exercise of its police power and controlling
interest in state submerged landss.

(13) Transient Vessel - Any vessel, outside of itshome port, engagedinthe legal exercise of its
of the rights of navigation.

(14) Stored Vessel - Any uninhalited vessel moored or anchored for a period exceeding
dayswithin the Waters of the City, excluding vessels & privae docks.

(15) Waters of the City - Navigable waters withinthe territorial limits of the City of Sunshine.

Section IV. Jurisdiction and Authority

The watersincluded under the jurisdiction and authority of this ordinance are the water s of the
City of Sunshine, as defined herein.

Commentary

Local governments in Florida possess concurrent jurisdiction and authority with state and
federal governments to regulate the navigable waters within the territorial limits of the City of
Sunshine. Local jurisdiction is derived from their police power and local home rule’* as adopted
by the 1968 Florida Constitutional amendments.

State authority and jurisdiction is derived from the police power and its ownership of state
submerged lands.” IN FLORIDA, THE LEGISLATURE HAS AUTHORIZED THE
BOARD OF TRUSTEES*® TO REGULATE ANCHORING, BUT THE BOARD
HAS NOT EXERCISED THIS AUTHORITY. THE LEGISLATURE HAS,
HOWEVER, PREEMPTED LOCAL GOVERNMENT REGULATION OF
ANCHORING BY NON LIVE-ABOARDS “ENGAGED IN THE EXERCISE OF
THE RIGHTS OF NAVIGATION.” ALTHOUGH A DEFINITION OF LIVE

24 Art. VIII(1)(g) o the Florida Constitution and Fla. Stat. § 125.01(1) (1999) gives countieshome rule
authority to “protect the health, safety, welfare and morals of its citizens.” Likewisg Art. VIII(2)(b) of the Florida

Constitution and Fla. Stat. § 166.021 (1999) gives countiesthe powers of municipalities.

% Unde the publictrust dodrine, the stae of Floridagained title to the bedsof all navigable watersin the
state upon statehood. See federal Submerged Lands Act (SLA), U.S.C.A. § 1301 et seq. (West 1998).

% SeeFla Const art. X, § 10, Ha.Stat. § 25307(a)-(b) (1999).
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ABOARD IS PROVIDED, THE LEGISLATURE HAS NOT CLARIFIED WHAT
IT MEANS BY “ENGAGED IN THE “EXERCISE OF THE RIGHTS OF
NAVIGATION.”

Federal authority and jurisdiction is derived from the Commerce Clause’” and federal
navigational sewvitude both of which address protection of federal RIGHTS TO
NAVIGATION. ANCHORING THAT IS INCIDENTAL TO THE EXERCISE
OF THE RIGHTS OF NAVIGATION REMAINS PROTECTED BY FEDERAL
LAW. HOWEVER, IN Barber v. State of Hawaii, 42 F. 3d 1185, 1195 (9" Cir. 1994), THE
NINTH CIRCUIT COURT OF APPEALS CONCLUDED THAT WHILE THE
FEDERAL GOVERNMENT MAY PREEMPT STATE AND LOCAL
ANCHORAGE REGULATION, IT HAS NOT DONE SO.?® IN FACT, THERE
IS AMPLE FEDERAL AUTHORITY WHICH SUGGESTS THAT CONGRESS
INTENDED FORSTATES TO ASSUME A SUBSTANTIAL ROLE IN THE
REGULATION OF NAVIGATION, INCLUDING ANCHORING, AS LONG
AS IT DOES NOT UNDULY CIRCUMSCRIBE THE PROTECTED FEDERAL
INTERESTS. HOWEVER, FEDERAL LAW OFFERS LITTLE GUIDANCE
CONCERNING HOW FAR A STATE OR LOCAL GOVERNMENT MAY
REGULATE ANCHORING BEFORE IT INTERFERES WITH THE FEDERAL
NAVIGATION INTEREST.

FOR COMPLETE DISCUSSION OF LOCAL, STATE AND FEDERAL
REGULATORY ]URISDICTION AND AUTHORITY SEE Anchoring Away.: Government
Regulation and The Rights of Navigation in Florida, TP-99, Florida Seagrant College Program (August
1999).

Section V. Organizational Structure, Procedures, and Duties®®

(1) Harbor Advisory Board. A City agency known as the City of Sunshine Harbor Advisory

*" See U.S. Const., art. |, § 8[3].

At isuein Barber was Hawaii’s state-wide approach to anchoring and mooring regulation exercised
through Hawaii Revised Statute (HRS) Chapter 200 - Ocean Recreation and Coagal Areas Pragram. HRS Chapters
200-4 and 200-6 (1998) delegate substantia control of anchoring and mooring to Hawaii’ s Depar tment of
Transportation, Harbors Division which it exercised in relevant part through the promul gation of Hawaii
Admini strati ve Rules, Title 19, Chapters 41 and 42 (1998). The Hawaii legidatur e and administr ative agenci es
clearly placed limits on the privat e use of streams and navigable waters without running afoul of the commerce
clauseor rights of navigational servitude.

29 [ Adapted from] Guiddinesfor the Development of Munidpal Harbor Plans State of Rhode Idand,
Coastal Resources Management Council, June 1997.
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Board is hereby established.®

(2) Composition and Appointment.** The Harbor Advisory Board shall condst of _ menbers
appointed by the City Council. The Harbormaster shall bea non-voting ex officio memtber.

(3) Qualifications and Members. No voting members of the Harbor Advisory Board shall be
sdlaried officids of the City. _ members shall be representatives of the boating community. At
leag  of the boating community members shall own a vessel that utilizesthe managed harbor.
___members shall be representatives of ingtitutions dedicated to the conservation of the marine
environment. _ members shall be shoreside residents and property owners.

(4) Members, Terms and Vacancies.*> The term of office of a menber of the Harbor Advisory
Board shall be ___ year(s) or until a successor has been appointed and has qudified. Vacancies
ghdl be filled by the City Council within 30 days for the remainder of the term.

(5) Selection of Officers. Upon appointing the initial members of the Harbor Advisory Board,
the City Courcil shall slect atemporary Chair for the purposes of presding over the meeting to
sdect a permanent Chair. T hereafter, a Chairperson and an Alternate will be selected by the
members of the Board and serve for a period of __ year(s). The Chair shall preside over meetings
of the Board.

(6) Clerk. The City Manager or itsdesignee shall bethe Clerk of theHarbor Advisory Board. It
shall be the duty of the Clerk to keep arecord of all proceedingsof the Harbor Advisory Board,
transmit the Board' s formal actionsto the City Council when directed to do so, and perform such
other dutiesasare usudly peformed by the clerk of adeliberative body.

(7) Rules and Procedures.

The Harbor Advisory Board shall meet at regular intervals to be determired by the Board, but
not less than [quarterly], and at such other times asthe Chair deemsit necessary for the
orderly conduct of business.

The Harbor Advisory Board shall adopt rulesfor the transaction of its business and shall be
governed in accordance with Chapters 119 and 125 of the Fla. Stat. concerning public records
and open meetings Therules may be anended upon notice to the members tha amendments

% Harbor Advisay board meetingsand actionsshould be conducted in accordancewith Fla. Sat. §
286.011 (1999) and Fla Cong., art. |, § 24(b). For further dscussion on advisory board duties to operate “in the
Sunshine,” see Monroe County v. Figeon Key Hidorical Park, 647 So. 2d 857 (1994).

31 Refer to SWFRHB Sectin |1, Princi ples#3 and #4. See Appendix I.
2 4.
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shall be acted upon at a forthcoming meeting.
A mgority vote shall be required for all dedsions of the Board.

(8) Jurisdiction. The Harbor Advisory Board shall exercise jurisdictionover dl the waters of
the City concerning matters related to mooring and anchoring.®

(9) Purpose and Scope. The Harbor Advisory Board shdl advise the City Council concerning all
matters rd evant to the management and use of the waters of the City for mooring and anchoring.

(10) Duties of the Harbor Advisory Board.

(& The Harbor Advisory Board shall prepare and submit the Municipal Anchorage and Mooring
Pan and any amendmentsthereto for review and approvd by the City Council.

(b) The Harbor Advisory Board shall make recommendations for the establishment of managed
municipal anchorages and mooring fidds where warranted by environmertal damage or user
conflicts.

(c) The Harbor Advisory Board shal make recommendations for establishment and revision of the
Fee and Penalties Schedule and amendments under a Harbor Management Plan (“HMP”).

(d) The Harbor Advisory Board shall recommend the Harbormaster for gopointment by the City
Council and shall review the performance of the Harbormaster ona___ basis.

(e) The Harbor Advisory Board shall serveas the forum of first resort for d gputesarising out of
activities in the waters of the City related to mooring and anchoring.®

(10) D uties of the City Council.

(a) Except in the case of emergencies, as defined herein, the City Council shall consult with the
Harbor Advisory Board concerningall matters within the jurisdiction of the Harbor Advisory
Board, prior toinitiating final action on such matters.

(b) The City Coundl shdl approve the Harbor Management Plan and any amendmentsthereto.

(©)T he City Council shdl approve the Harbor Management Plan Fee and Pendlties Schedule and

33 While the duties of the Harbor Advi sory Board has been narrowly tailared to mooring and anchoring,
in many cases, local governmentshavealready estallished advisory Boardsto addresstheseand other marine
issues If so, the efforts of these Boards shauld be coordinated and may be cansolidated.

% Refer to SWFRHB Section 11, Principle # 11. See Appendix I.
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amendmentsthereo.

(d) The City Council shall hear appeals from disputes brought before the Harbor Advisory
Coundil.

(11) Duties of the Harbormaster. The Harbor Master shall be responsible for implementing the

Harbor Management Plan, and all other applicable federal, state and local law. The specific duties
of the Harbormaster shdl be determined by the Harbor Advisory Board and approved by the Gity

Council.

(12) Qualifications of the Harbormaster.>® Qualifications of the Harbormaster shall be
determined by the Harbor Advisory Board and approved by the City Council.

Commentary

The duties and qualifications of the Harbormaster may vary greatly depending on the City of
Sunshine’s resources and need for coordination with other City staff or departments.
Specifically, duties that require the ability to initiate contracts, enforce laws, make arrests, carry
firearms or board vessels should be addressed in the duties and qualifications sections.”®

ARTICLE 2. HARBOR MANAGEMENT PLAN

PART A. ANCHORING AND MOORING WITHIN THE WATERS OF THE CITY
OF SUNSHINE

(2) T here shall be aHarbor Management Plan, prepared by the Harbor Advisory Committee and
adopted by the Town Coundil.

(2) The Harbor Management Plan shal comprisetwo sections. Section One shdl address alll
anchoring and mooring within the waters of thetown. Section Two shal addressthe
establishment and management of Managed Municipal Anchorage and Mooring Fields.

Section I. Rules of General Applicability

(1) Only boatsisgood operating condition and under their own power with proper regisration
may anchor or moor in Weaters of the City.

(2) Unless otherwise authorized in Part B bd ow, the Waters of the City may not beutilized for

% Refer to SWFRHB Section |1, Principle #5. See Appendix I.

36 For camments on these and similar issues, see The Right Tadk: Charting Y cur Harbor’ sFuture, Maine
Coastal Program, Maine State Planning Office, July 1995. Copy on file with Authors.
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vessdl storage, by stored vessels as defined herein.

(3) It sndll bethe responsility of the vessdl and its crew to comply with dl loca, state, and
federal laws that apply concerning safe operation of vessels, protection of wildlife and natural
resources dischargesof petroleum products, septic waste, garbage and litter.*” This also includes
all applicable local ordinances regarding nuisance, noise, and other matters.

(4) Vessels may not anchor in a manner that:

a Jeopar dizes other vesselsa anchor or underway;
b. Might cause damage to othe property or persons; and/or
c. Impedes accessto docks, dips or public or private property.

(5) Areasof seagrass, living coral or rock outcroppings as identified by Florida SeaGrant (FSG),
the Department of Enviromrmental Protection (FDEP), the regional National Estuary Programs, or
the City of Sunshine, cannot be used for anchoring. Specid care must be taken to avoid
anchoring impacts in aguatic preserves.

(6) Vess"elsmugt be capable of navigating under their own sail or power, or have ground tackle
capable of holding vessdl until winds arefair or atow or repairs can be arranged. A reasonable
amount of time must be allowed for such situations.

(7) In emergencies, the safety of the crew and the vessel will be of paramount importance until the
emergency is past or the vessel has been moved to safey.

(8) Each marirer remains responsible for damages caused by his vess! or its wake®

PART B. HARBOR MANAGEMENT PLAN

Section I. Establishment of a Harbor Management Plan

(1) Wherewarranted by oljedive evidence of environmenta damage or user corflicts and upon
recommendation of the Harbor Advisory Board, the City of Sunshine shdl beg n proceedingsto
establisha Harbor Management Plan (“HMP”).

3 Including, but not limited to the following. Petroleum Control: Fla .Stat. § 403.161 (1999), 33 CFR
153.305; Solid Waste: Fla. Stat. § 403.413(4)(b) (1999), 33 CFR 151.63,.65,.67,.69,.71,.73 and Annex A; Sewage
Management: Fla. Stat. § 327.53-4(a) (1999), Fla. Stat. § 327.53-5(5) (1999); Vessel Safay: Fla. Stat. ch. 327
(1999); Anchoring/Mocaing Damage: 15 CFR Subpart P.

38 [Adapted from] Principles of Anchoring and Harbor Management adopted by the SWFRHB on January
22,1999. Copy of MOA on file with authors.
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(2) The HMP should include the following Elements®:

1) Initial Natural and Cultural Resource I nventory and Assessment;

2 PFYSCALANDORTEMUORALZONNG

3) Anchoring and Mooring Locations& Layou;

4) Anchoring and Mooring Tackle Specifications;

5) Landside Fecilities Plan;

6) Navigationa Aids Assessment, Maintenance and Improvement Plan;
7) Storm and Emergency Preparedness Plan;

8) A Dispute Resolution Process;,

9) Initial Cost of Implementation Estimate; and

10) Projected Amud Budge.®

Section II. Management Agreement with the State of Florida

Upon local adoption of the Harbor Managemert Plan, the City of Sunshine, as gppropriate, shal
seek to enter into an agreement with the State of Florida pursuant to Fla Stat. § 253.03(7)(b)
(1999) ard Fla. Admin. Code 18 - 21.005(e)(1). (1999) for exercise of juridiction and authority
over any state submerged lands encompassed in Plan.

Commentary

A management agreement may be utilized for activities involving non-commercial projects to
protect and manage sovereign submerged lands.”’ This approach has been adopted by the state
in a few cases to permit local governments to establish managed anchorage areas within their
Jjurisdiction.” Local governments with management agreements approved or under review
include Vero Beach, Stuart and Key West. Authority to enter into management agreements has
been delegated by the Trustees to the Director of the Division of State Lands in the Department
of Environmental Regulation.” The Directive authorizes the Director to “approve management

39 Also Refer SWVFRHB Principles Section 1. See Appendix .

0 For mor e infor mati on on these topics, refer to:_ The Right Tadk: Charting Y our Harbor’ s Future;
Guiddinesfor the Development of Munidpal Harbar Plans Hurricane Manual for Marine Interestsin Flagler
County; Florida Inland Navigation Didrict and Flagler County; Recommendations far Hurricane Preparaionsand

Responses for Boating Communi ties and | ndustries, Florida Sea Grant College Program, TP-75, June 1994.

“IFLA. ADMIN. CODE § 18-21.005(1)(€)) (1998).

“2See Department of Environmental Protection web page (visited April 12, 1999)
<http://www.dep.state.fl.us/ecosystem/enved/emwork/place.htm>; Interview with Don Keirn, Planner IV,
Department of Environmental Protection, April 5, 1999.

“3See Department of Natural Resources Diredive 120 (May 17, 1990). The Department of Natural
Resurces and the Department of Environmental Regulation have subsequently been merged to form the
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agreements with govemmental entities, nonprofit and nonrevenue generating conservation,
education, charitable, recreation or scientific groups for the management of educational,
recreational or scientific activities” " However, in special cases, such as where there is
controversy, the Governor and Cabinet must approve the Agreement.”

Section III. HMP Fees and Penalties

(1) Fees and Penalties under the HMP and amendments thereto shall be recommended by the
Harbor Advisory Board and approved by the City Council. Reasonald e notice shall be givento
the public prior to enforcement of the Feesand Penalties Schedule.

(2) All applications for mooring permits shall be accompanied by the appropriate fee. All such
monies are non-refundable. These fees shall be reviewed annually by the Harbor Advisory Board
and amendments thereto recommended for approval by the City Council.

Section IV. Harbor Management Fund

A Harbor Management Fund will be created for fees and penalties collected under the HMP. All
monies shall be deposited into a Harbor Management Plan Fund earmarked for implementing
activities authorized by the Model Harbor Ordinance.

Section V. Harbor Management Plan Handbook

(1) As part of the HMP development process, the Harbor Advisory Board shall recommend such
further regulationsas deemed necessary to implement the plan.

(2) The Harbor Advisory Board shdl prepare a Harbor Management handbook that details the
rules governing the useof the harbor, the authority of Harbormaster and such other information
as may be useful to visiting boaters.

Commentary

These rules and regulations should be in accord with the Principles of Anchoring and Harbor
Management adopted by the SWFRHB and not in conflict with other local, state, and federal
laws. The City Council shall adopt the recommended rules and regulations as an integral part

Depatment o Environmental Praection.
HSee id.

BSee id.
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of the HM P.

Section V1. Liability

Persons using the Waters of the City of Sunshine shall assume al risk of persona injury and
damage or lossto their property. The City of Sunshine assumes no risk on account of acd dent,
fire, theft, vandalism, or acts of god.*

Commentary

For an overview of recent judicial interpretation of municipal and state liability related to
management agreements see Natural Resources v. Garcia, 25 FLW 124a, (2000). The Supreme
Court of Florida held that governmental entities that operate public facilities, such as swimming
facilities on public beaches, assumes the common law to operate the facility safely, same as a
private individual would have to invitees under similar circumstances. The governmental entity
has a duty to warn the public of any dangerous conditions of which it knew or should have
known. Also, the court upheld an indemnification clause in the subject management agreement
whereby the local govemmental entity agreed to indemnify the state for the local governmental
entity for its won negligence. It was held that such an indemnification clause was not in conflict

with Fla. Stat. § 768.28(18) (1999).

Section VI Severability

If any Article Part or Section of this ordinance is invdidated for any reason, the effeced portion
may be eliminated or modified to correct the reason of invaidation, if feasble without materidly
altering or negating the Ordinance Goalsand SWFRHB Principles

Section VII. Effective Date

The Model Harbor Ordinance shall become effective upon recommendation by the City of
Sunshine’ s Harbor Advisory Board and approval of the City Council.

46 [Adapted from] Guiddinesfor the Development of Munidpal Harbor Plans State of Rhode Idand. See
also, Natural Resourcesv. Garcig 25 FLW 1244, (2000), Fla. Stat. § 768.28 (18) (1999).
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Appendices:
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APPENDOXIL. SWFRHB PRINCIPLES OF ANCHORING AND HARBOR MANAGEMENT*

THESOUTHAET HCRIDA REGIONLHARBCR BONRDS REGIONALUMBRH A STANDARES FORANCHORAGE
MANAGEVENT” SET FORTHBH OW SHOULDREPRESENT THE BASC MANACEVENT APPRONCHRCR
ANJH{RINGINHCRIDA

1. PRINAPLES OFANCHORING

(1) ALLFEDERALANDSTATEIAWSAPITY TOALLMISSHLS INOUDNGIAWSCONCHRNING O/BRBOARD

DOSAARCGE CF PETROIBUMPRAODUAS WASTE GARBACEANDIITTER TOCALIAWS REGARTINGNUIANCE,
NASE EICTOAILPERSONS INQUDINGTHOSEATANCHOR

 VESHS MY NOTANCHORINAMANNIRTHAT: A JEOPAROIZESOTHRVESHS ATANCHIR(R
UNDERWAY, B MGHIQALSE DAWAGE TOOTHER PRCPERTYCR PERSONS CIMPHS AGESS TODOAS SIS
ORPBICRPRMATEPROPERTY

3 ARFAS CF SEACRASS LIVINGCGTRAL CR ROCKCUTCRCPPINGS AS ITENITHEDBY HCRIDA SEAGRANT (FSQ)
THE DEPARTVENT GF ENVIRONVENTAL PROTECTION(FDEP, CRTHE REGIONALNATIONAL ESTUARY
PROGRAMS, GANNOT BE USEDFCRANCHORING SPRIAL ARE M STBE TAKENTOAVOIDANCHRING
IMACTSINACUATICPRESERVES

(4 VESSHS MUST BE CAPABLE CF NAVIGATINGUNCER THHR OANSAILOR FOAER ORFHAVE (ROUND TACKLE
CAPABLE (F HOIOINGVESSELUNTILWINCS ARE FAR CRATTOAMCR RIPAIRS CANBEARRANGED A
REAYONABLEAMOUNT CF TIMEMLUBT BEALTOAEDFCR SUTHSITUATIONS

O INEMRGINAES, THESAEETY OF THECRENANDTHEMIS SELWIL BEOF PARAMOUNT IMORIANCEUNIIL
THEEMERAENCYIS PASTCRTHE VESSEL FAS BEENMOVEDTOSAFETY. FACHMARNERREVAING RESPFONSIBLE
FORDAMNGES CAUSEDBY HS VESSELORITSWAKE

NOIE THRREARENOTHRDPART BENEHOARIESUNCHR THESE STANDARDS NOTHRDPARTY HASANY
RIGHS CRCALSE CFACTIONBASEHDURONANY FAILURE TOBNFCRCEANY CF THESESTANDARDS HRTHER
RESTRICTIONS SHOUIDNOT BE PACHD ONANCHRING IN HORIPAIN THEABSENCECF BNVIRONVENTAL
DAWAGE CRUBER CONHICTS THAT (ANNOT BEOTHERWSE RESOVED

II. FARBORMANAGEMENT

(0 WHENE\MRONVENTAL DAWACE CRUSER CONHLICT FAVE BERN DEMONSTRATEDBY (BJECTIVE
STANDARLS, GONSIDERATIONSHOULDBE QVEN TOTHE CEVHCPMENT CFA LGCAL FARBOR MANACEMENT

" Princi ples of Anchoring adopted January 22, 1999 by unani mous vote by the quor um of SWFRHB
membersin attendance.
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PIAN
Q GBECIIMVE STANDARCS SHOULDBE BASHDONPIANNED PERICOICINVENICRIESOFALLNATURALAND
AULTURAL RESSOURCES WTHN THE FARBORANDADACENT SHORHINE

G LOCALFARBCR MANAGEMENT PIANS SHOULDBE TEVHCPEDUILIZINGGONSENSUS BULDING
PROCESSES TEATINAUCE REFRESENTATIONAMONGALL STAKEHOITERS

4@ IOALHARCRMANAGEVENT PLANS SHOULDBEIMLEMENTHDBY AIOCAL HARBOR BOARDTHAT
INAUDE BROADBASED SIAKEHODER REPRESENTATION INAUDINGBOATERR REPRESENTATIONFROM
WIHN IHEANCHOBAE

O LOCALHFARBOR MANAGEVENT PLANS SHOULDGONSIDERTHEAPPONTMENT CFA FARBCRMASTERWHD
SHOUDBECOMPEITTIVELY SHETEDBASEDONCLALHCATIONS ESTARISHEDBY THE IOCALFARBCR
BOARDANDWHD RHCRIS TOIT

(O TOALHARBCR MINAGEVENT PLANS SHOULDBENSURE THAT THEREISADEUATEANCHORINGANDOR
MOCRING RAATY FORTRANI BNT BOXTERS AND THATADEQUATE PROVIS ONITS MALE FOR SARE HARBCR
SHETERDURINGSTCRMVE

(7 IO HARBBCRMANAGEVIENT PIANS SHOULIDBENSURE THAT ACEQUATE SUPPORT AL TIESARE
AVAIABLE TOBOATERS ATAMNIMUMIHS SHOJIDINAULE DEOCATHDDINGHY FAAITTIES WHERE
RESOURAES AREAVAIIABLE GONSIDERATIONSHOULDALSOBE QVEN TORESTRGOMS SHOAERS TAUNCRY
FAQL TIESANDOTHER AVENITIES

(8 LOAL FARBCR MANACEVIENT PIANS SHOULDINALUTEAPPRCPRIATEAIDS TONAMIGATIONANDOTHR
SGWGE ASNEESARY TO DSTINGUSHANCH RAGE MOCRING HH D RESTRICTHDARASAND
NAVIGATONCHANNHS

9 TOLHARBCRMINAGEVINT PIANS SHOUIDGONS CHRRAPPROPRIATEMEBANS TOCBTAIN HNANONG
CRCAPITALIMPROVEVNTSANDMANAGEVENTACTM TIES INOIUDINGGOVERNMINT (RANISAND
REASONABLEUSER HEES

(10 FORMANAGHEDANCHIRAGES CONNDRRATIONSHOULDBE GIVEN TOSEKINGSPEAALANCHORAGE
ARADESIGNATIONBY THECONSTGLARD

(11 TOALHARBCR MANAGEVENT PLANS SHOULDGONS CRRAPPROPRATEME EANI VS TORESCIVE
DISPUIES WITHIN THEANCHOBXE

(12 FORMWNACEDANCHDRAGES, IOCALHARBOR MINACEMBNT FANS SHOQULD SEK THEAPPROPRIATE

approval ROMIHESTATEOF HORIDAOROTHRIEGALOANERS OF THEBOTTOMANDS BENFATHTHE
ANCHRAES
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Appendix |. Contact Sources for Further | nformation

Southwest Florida Regional Harbor Board

c/o Southwest Florida Regional Planing Council
David Burr

4980 Bayline Drive

North Fort Myers, Florida 33918-2455

941- 656-7720 (Tel.)
352-656-7724 (Fax)

Florida Sea Grant Program (FSG)
Gustavo A. Antonini

Professor and Extension Specialist
P.O. Box 115530

Univasity of Horida

Gainesville, FL 32611-5530

352-392-6233 (Tel.)
352-392- 7682 (Fax)
emalil: creslag@nervmnerdc.ufl.edu

Univeasity of Horida- Levin College of Law
Center for Governmental Regponghility
Tom Ankersen

Richard Hamann

230 Bruton-Geer Hall

P.O. Box 117629

Gainesville, Florida 32611-7629

352-392-2237 (Tel.)
352-392- 1457 (Fax)

West Coast Inland Navigation District (WCIND)
Charles Listowski, Exec. Director

P.O. Box 1845

Venice, FL 34284-1845

941-485-9402 (Tel.)
941- 485- 8394 (Fax)
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BAIL (Boater's Adion and Information League, Inc.)
Water Stilley, President

5835 Wildwood Avenue

Sarasota, FL 34231

941-922-5835 (Tel.)
941-922-5835 ( Fax)

DEP (FHorida D epart ment of Environmenta Protection)
Gary Lytton

Environmertal Administrator

Rookery Bay Estuarine Research Reserve

10 Shell Island Road

Naples, FL 33962

941-775-8845 (Tel.)
941-417-6315 (Fax)
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