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Speakers

e Hon. Mac R. McCoy, United States Magistrate Judge, United States District Court,
Middle District of Florida, Ft. Myers, FL

* Professor William F. Hamilton, Legal Skills Professor and Executive Director,
International Center for Automated Information Retrieval and the E-Discovery
Project, University of Florida Levin College of Law, Gainesville, FL

* John G. Loughnane, Esq., Partner, Nutter McClennen & Fish LLP, Corporate and
Transactions Department, Boston, MA

« Kathleen S. McLeroy, Esq., Shareholder, Carlton Fields, Business Litigation
Department and Certified Mediator, Tampa, FL

e Moderator and Co-chair: John Levitske, Senior Managing Director, Ankura, Business
Valuation Dispute Analysis, Chicago, IL

e Co-chair: Leslie Berkoff, Esq., Partner, Moritt Hock & Hamroff LLP, Litigation and
Bankruptcy Group, New York, NY
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Hypothetical, continued




Panel Discussion Topics

Mediating E-Discovery Issues in Post-Merger & Acquisition
and Distressed Company Disputes



Panel Discussion Topics

e Hypothetical

* Pre-Litigation Strategies

Preservation Considerations

Informal Document Production to
Facilitate Settlement Discussions

* Litigation Strategies

Pros and Cons of a Mediated Process
from the Parties’ Perspective

* Controlling the Scope of Discovery

 Setting Mutually Agreeable
Limitations on the Discovery
Process

* Containing Costs

 Establishing Reasonable Time
Frames

» Judicial Perspectives and Concerns

¢ Case Management
Considerations

* Potential for Sparing Scarce
Judicial Resources

e Buyer’s Remorse

e Alternative Special Master
Procedures under FRCP 53

e Examples of Formal Court ADR
Programs




Panel Discussion Topics, continued

* Timing-When Does the Potential for
Mediation Arise?

FRCP 26(f) and Formulation of a
Discovery Plan

Post-26(f) Disputes Concerning
Methodologies or Accessibility

Disputes Re Cost-Shifting

Disputes Re Compliance with the
Stipulated Discovery Plan

Spoliation Issues and Sanctions

e The Mediation Process

Selecting a Third-Party Neutral
Costs
Confidentiality of the Process

Confidentiality of Records and
Information Exchanged

Specialized Expertise of the
Mediator

Memorializing the Outcome
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Panel Discussion Topics, continued

* Issues That Arise in Mediation
(Illustrated by the Hypothetical)

e ESI Issues Specific to M&A and
Distressed Entities

* Departing Employees [ Custodians
 BYOD and Mobile Devices

e De-Commissioned or Recycled
Technological Assets

* Archives and External Storage Media

* Regulatory Issues
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Thank you!

Mediating E-Discovery Issues in Post-Merger & Acquisition
and Distressed Company Disputes
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