University of Florida
Graduate Tax Program
International Transfer Pricing
Course Number 7683

Spring Semester 2019
2 Credits

Professor David N. Bowen
University of San Diego School of Law
Warren Hall 310B

5998 Alcala Park

San Diego, CA 92110-2492
619-610-8227 (c)

DBowen@Sandiego.edu
Office Hours – The instructor lives and works in San Diego, California, and commutes to UF on the Thursday evening/Friday morning before classes, and leaves on Saturday night.  Instructor is available for questions and assistance before and after class, by arrangement.  You may call or email, using the work number, cell phone, and email address above.

Classroom, Instructional Methods:  HH 270 - Live Lecture

Class Schedule: 1:00 to 4:00 PM Fridays and 9:00 AM to 12:00 PM Saturdays on the following dates:

Class 1:
Friday January 11 

Class 2:
Saturday January 12

Class 3:
Friday February 1


Class 4:
Saturday February 2

Class 5:
Friday February 15

Class 6:
Saturday February 16


Class 7:
Friday March 15

Class 8:
Saturday March 16

Course Communications – In-class, email or cell phone (above)

Attendance and Participation Policy:   This is a live-lecture class where the instructor substantially augments the reading material, including information, examples, and specific discussions that go beyond the text of the reading materials.  Since the instructor will expect that the students know and understand those matters, including specific matters on which the students may be tested, in-person attendance is expected.  Attendance is part of class participation, and the final grade may be adjusted by as much as one-half letter grade (e.g., A to A-) for lack of adequate participation.
Required Text and Materials:  
· Levey and Wrappe, Transfer Pricing:  Rules, Compliance and Controversy (4th Ed. 2012);
· Internal Revenue Code and Treasury Regulations, IRS Revenue Procedures, IRS Actions on Decisions, and other written guidance.

· OECD materials available from www.oecd.org.

· Other materials to be identified in class.  
To the extent possible, please save trees by using electronic (internet) means to access materials from public sources. 

LEARNING OBJECTIVES AND OUTCOMES
This LL.M. course provides a practical, historical, and theoretical understanding of international transfer pricing, with exposure to related areas of taxation.  AT THE END OF THIS COURSE STUDENTS WILL BE ABLE TO:
· Describe the relevant rules, regulations, guidance, foundations, concepts, principles, policies, practices, and procedures for determining taxable income in connection with controlled transactions among controlled taxpayers.

· Demonstrate an understanding of the rules, statutes, regulations, case law, guidance, and other relevant matters that govern the area of transfer pricing.

· Explain the various doctrines that apply for transfer pricing, competent authority, double taxation, permanent establishments, MAP (mutual agreement procedures), treaty based relief, APAs (Advance Pricing Agreements), documentation, dispute avoidance, dispute resolution, and similar matters.

· Describe the basic accounting and financial concepts that govern and underlie transfer pricing in the context of a multinational enterprise that conducts international commercial transactions using its supply chain network of controlled entities.

· Identify the U.S. statutes that are directly relevant to transfer pricing considerations, aside from the basic allocation provision of IRC section 482.

· Provide basic planning and compliance advice to future clients on transfer pricing laws, policies, practices, documentation, penalty avoidance, and procedural matters.
· Understand the practical and considerations for MNEs, including consistent strategies for effective management of the MNE’s worldwide effective tax rate (ETR).
To master these concepts, students must do the assigned reading.  The instructor’s lectures are designed to augment the learning that the student brings to class by doing the assigned readings.  Moreover, new developments occur constantly in transfer pricing.  It is highly likely that we change and supplement the reading assignments during our term.  
WORKLOAD/CLASS PREPARATION

ABA Standard 310 requires that students devote 120 minutes to out-of-class preparation for every “classroom hour” of in-class instruction.  Course 7682 has 3 classroom hours of in-class instruction each session, requiring at least 6 hours of preparation outside of class. 
UNIVERSITY POLICIES

UF Policies:

University Policy on Accommodating Students with Disabilities: Students requesting classroom and/or testing accommodations must first register with the Office of Disability Resources. The UF Office of Disability Resources will provide documentation to the student who must then provide this documentation to the Law School Office of Student Affairs when requesting accommodations. Student Affairs will then communicate with Professor Luke as needed to assure the accommodation is provided.
University Policy on Academic Misconduct:  Academic honesty and integrity are fundamental values of the University community.  Students should be sure that they understand the UF Student Honor Code at http
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etiquette: Communication Courtesy:  All members of the class are expected to follow rules of common courtesy in all email messages, threaded discussions and chats.  See also http://teach.ufl.edu/docs/NetiquetteGuideforOnlineCourses.pdf 
Getting Help:

For issues with technical difficulties for E-learning in Sakai, please contact the UF Help Desk at:

· Learning
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Any requests for make-ups due to technical issues MUST be accompanied by the ticket number received from LSS when the problem was reported to them.  The ticket number will document the time and date of the problem.  You MUST e-mail your instructor within 24 hours of the technical difficulty if you wish to request a make-up. 

Other resources are available at http
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· Counseling and Wellness resources

· Disability resources

· Resources for handling student concerns and complaints

· Library Help Desk support

Should you have any complaints with your experience in this course please visit http://www.distance.ufl.edu/student-complaints to submit a complaint. 

Grading Policies:

Grades are determined based on a single Final Written TAKE HOME EXAM.  The Levin College of Law’s mean and mandatory distributions are posted on the College’s website and this class adheres to that posted grading policy. The law school grading policy is available at: http://www.law.ufl.edu/student-affairs/current-students/academic-policies#9.  The following chart describes the specific letter grade/grade point equivalent in place:
	Letter Grade
	Point Equivalent

	A (Excellent)
	4.0

	A-
	3.67

	B+
	3.33

	B
	3.0

	B-
	2.67

	C+
	2.33

	C (Satisfactory)
	2.0

	C-
	1.67

	D+
	1.33

	D (Poor)
	1.0

	D-
	0.67

	E (Failure)
	0.0 


Grading Scale: For more information, see http
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The TAKE HOME EXAM consists of four parts:  True/False, multiple choice, short answers, and one essay.
CLASS SCHEDULE
Class 1:  Introduction to Transfer Pricing
Friday, January 11, 2019
Welcome - Overview, Introductions, and Class Logistics

Lesson Plan/Learning Objectives:
· Transfer Pricing Overview

· Introduction

· Example(s)

· Key Concepts

· The Statute (short) and Regulations (long)

· Control

· The Arm’s Length Principle
· Introduction to the U.S. Regulations 

· Introduction

· Structure (“Transactions and Methods”)

· Nature and Authority

Reading Assignment:

Levey & Wrappe Chapters 1 and 2
Treas. Reg. §§ 1.482-1,  -3
B. Forman Co., Inc. v. Commissioner, 453 F.2d 1144 (2nd Cir. 1972), rev’g in part 54 T.C. 912, cert. denied, 407 U.S. 934 (1972)

Read the following, which you can obtain by Google search:
Read:  IRS Chief Counsel Memorandum 200408030 
Skim:  IRS Field Service Advice 200134002 and IRS Chief Counsel Notice CC-2003-010
Class 2:  The U.S. Transfer Pricing Regulations
Saturday, February 12, 2019
Lesson Plan/Learning Objectives:

· Understanding the “Methods for Determining Taxable Income” Approach

· Controlled Transactions involving Tangible Goods
· CSTs (Controlled Services Transactions)
· The CPM (Comparable Profits Method)
Reading Assignment:


Levey & Wrappe Chapters 3 and 5

Treas. Regs. §§ 1.482-3, -5, -9;

IRC section 367(d) and its Treasury Regulations (skim the regulations)
IRC section 936(h)(3)(B)

Class 3:  The U.S. Transfer Pricing Regulations, Continued 
Friday, February 1, 2019
Lesson Plan/Learning Objectives:
· Intangible Property Transfers
· CSTs (Cost Sharing Transactions) and CSAs (Cost Sharing Arrangements)
· Recent Important Case Developments

Reading Assignment:

Levey & Wrappe Ch. 4

Treas. Regs.§§ 1.482-4, -7T

Veritas v. Commissioner, Tax Court Opinion and AOD:

133 T.C. No. 14 (2009); AOD 2010-05 (Dec. 6, 2010)
Xilinx v. Commissioner, Tax Court and 9th Circuit Opinions, AOD:

598 F.3d 1191 (9th Cir. 2010, aff’g 125 T.C. 37 (2005)


567 F.3d 482 (9th Cir. 2009), withdrawn Jan. 13, 2010


AOD 2010-03 (July 16, 2010)

Altera v. Commissioner, Tax Court opinion

Eaton v. Commissioner, Tax Court opinion

Amazon.com v. Commissioner, Tax Court opinion

OECD Intangibles BEPS Deliverable – New Chapter VI (library/on line)

Class 4:  The U.S. Transfer Pricing Regulations, Continued

Saturday, February 2, 2019
Lesson Plan/Learning Objectives:
· Cost Sharing – General Rules, Altera & Veritas aftermath, and related topics
· Arm’s Length Standard (“Rise and Fall” debates, etc.)

· Role of Experts (Economic, Business, other)
· Litigation vs. ADR

· The Profit Split Method – Treas. Reg. § 1.482-6
· Other Provisions (Loans and Leasing, Global Dealing, “Other”)
· Relevant Code Sections – IRC §§ 367(d), 936(h)(3)(B), 1059A
· CWI – Commensurate With Income Standard 

· Overview – derivation and necessity (TRA 1986, etc.)
· Historical Perspective/Review
· IRS Chief Counsel viewpoint

Reading Assignment:

Skim – Bausch & Lomb, Inc. v. Commissioner, 92 T.C. 523 (1989), aff’d 933 F.2d 1084 (2nd Cir. 1991)
Read – Treas. Reg. §§ 1.482-2A(d)(2)(ii)-(iii), -2A(e)(4)(1)(ii)
Read – Compare Treas. Reg. § 1.482-4(f)(2) with Treas. Reg. § 1.482-4

Skim – Treas. Reg. §§ 1.482-2 (loans, leasing), -8T (examples)

Skim – Prop. Treas. Reg. § 1.482-8 (Global Dealing)
Look over – Treas. Reg. §§ 1.482-0

IRS Chief Counsel Memorandum AM-2007-007 (3/23/07) (available by Google search)

Skim quickly – House report to TRA 86 (H. Rep. 99-841) – 

Can you find the intangibles discussion?

Class 5:  Transfer Pricing – Transfer Pricing Disputes and their Resolution
Friday, February 15, 2019
Lesson Plan/Learning Objectives:
· Compliance & Controversy

· “Self Help”

· The ACU (arbitrary, capricious and unreasonable) legal standard

· Penalties and Documentation

· Administrative Process
· Economic Double Taxation

· APA and Competent Authority
· Customs

Reading Assignment:

IRC § 6662(e)

Treas. Reg. §§1.6662-6, 1.6664-4T

Treas. Reg. § 1.482-1(g)(3)

Treas. Reg. § 1.482-1(a)(3)

Skim – Rev. Proc. 99-32 (and for true history aficionados, Rev. Proc. 65-17)

IRC § 1059A

Rev. Proc. 2015-40, 2015-41

IRS Notices (citations to be supplied) 

Optional (or please, at least skim):  Levey & Wrappe Chapters 11 through and 13  

Legal Research:

What is “MAP,” where is it found, and why is it important?

Can you find the APA Annual Report?  What is it?

What can you find out (if anything) about GlaxoSmithKline? Eaton?
What is the difference between Yamaha v. Commissioner, and Yamaha v. U.S.? What is the Starr case?
Class 6:  Transfer Pricing – International Aspects (OECD and UN)
Saturday, February 16, 2019
Lesson Plan/Learning Objectives:

· The OECD and UN Approaches to Transfer Pricing

· Selected Country Considerations

· The “Comprehensive Resolution” Concept

· Tax Planning 

· Relevant non-tax concepts (comity, practice considerations)

· What is BEPS?
· What are the BEPS Deliverables?

Reading Assignment:

Levey & Wrappe Chapter 14
OECD selected readings (citations provided during Class 5)


Anticipated BEPS readings:  Action Item 13 and others (to be updated)

Class 7:  The OECD, continued
Friday, March 15, 2019
Lesson Plan/Learning Objectives:

· OECD - Tangibles

· OECD - Intangibles

· Business Restructurings

· Cost Contribution Arrangements

· Documentation

· UN Approach

· Current hot topics

Reading Assignment:


Selected OECD readings (BEPS citations to be supplied by Professor)


IRC sections 199, 861

Legal Research:

None

Class 8:  Review
Saturday, March 16, 2019
Lesson Plan/Learning Objectives:

· Review – what you need to know and what you need to study for the Exam
New Reading Assignment: 
Review Your Outline
WRITTEN FINAL EXAM
Check Exam Schedule for Time – Currently Scheduled for __, 2019 at X:YY AM)
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