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COURSE DESCRIPTION:  
This course addresses Bilateral income tax conventions (“tax treaties”), tax information exchange agreements (“TIEAs”), mutual assistance and cooperation matters (“MAP” and “Competent Authority”), certain compliance matters (e.g., FATCA and FATCA Agreements), and related matters.  We explore the roles of Treasury and the IRS, the U.S. State Department, the OECD, and the U.N., and fully familiarize ourselves with the various web-based “resource centers” that are available for use by taxpayers and tax authorities.  
We gain a full understanding of the vast network of international agreements by which the United States and its treaty partners address matters that range from alleviating double taxation on cross-border activities and investments, to exchanging tax information, allowing for consultations between and among tax authorities, and addressing actual and perceived tax abuses.
The class takes is remote (Zoom platform and Canvas), in four Friday-Saturday “sessions” of two classes each - 3.25 hours per class (with breaks) on Friday afternoon and Saturday morning.  The sessions are spaced two weeks apart, starting Sept. 10th.  Because most (if not all) of the requisite resources are available on the internet, this course lends itself particularly well to remote (virtual) presentation.  We examine and discuss these web-based materials continually in each session.
Office Hours – VIRTUAL - The Professor (i.e., me) lives just outside of Washington, D.C., and I work in San Diego, California, at the University of San Diego School of Law.  As much as I love Gainesville (Go Gators), rather than travel across country in a continuing pandemic, I will either be in Maryland or in San Diego, and will Zoom in from my Maryland home office, or surfside in Mission Beach, CA.  I will be available for questions, discussions, assistance, and general advice at any time except on Monday and Wednesday evenings from 7:00 PM EST onward, during my two USD classes International Tax and Corporate Tax).  
You may call, email, text, or arrange a Zoom session, or request that I set up a Zoom.  I look forward to our virtual classes and office- hour discussions.  Although I am available pretty much any time during the semester, UF policy requires that I designate at least two hours per week when I am online.  That time is Monday and Wednesday afternoon, from 2 to 4 PM Pacific time.  

Classroom, Instructional Methods:  ZOOM meetings, Live Lecture
Class Schedule:  Four weekend sessions, as follows:

Session 1:
Friday afternoon Sept. 10  

1-4:15 PM



Saturday morning Sept. 11  
9 AM to 12:15 PM

Session 2:
Friday afternoon Oct. 1  

1-4:15 PM



Saturday morning Oct. 2  

9 AM to 12:15 PM

Session 3:
Friday afternoon Nov. 5  

1-4:15 PM




Saturday morning Nov. 6  

9 AM to 12:15 PM

Session 4:
Friday afternoon Nov. 19  

1-4:15 PM




Saturday morning Nov. 20  

9 AM to 12:15 PM
Course Communications – Zoom, email, cell phone (above)

Attendance Policy:  Mandatory.  Distinguish grading from class attendance:  Students are not graded based on attendance per se.  But this is a live-lecture class where I substantially augment the reading material, including information, examples, and specific discussions that go beyond the text of any reading materials.  I expect you to know and understand those matters, including specific matters on which you may be tested,  Thus, virtual attendance is essential.

Online Norms - Attendance and Participation: While attending remotely, please turn on your video screen, so that you are visible to me.  You will be counted as in attendance only if you are on video, which is a fair rule that ensures that all students are on the same terms for the virtual classroom.  This assures that the remote participants are in fact the enrolled students (as opposed to stand-ins) and that you are actively participating in discussion, rather than letting the discussion play in the background.  The ABA granted a waiver to allow students to attend courses remotely but did not waive attendance and participation requirements.  UF must certify to the ABA that all Professors adopt policies to ensure that remote participants attend and are engaged with the course material.  The chat function is enabled and promotes and facilitates our interactions.

 

Prohibition on Student Recording and Photography and Social Media Posting:  Zoom records to the cloud; further, I understand that in general, all Levin classes are via Mediasite in case a student misses class for health reasons.  Consistent with these recordings, you may record video or audio of class lectures.  However, the purposes for which you use these recordings are strictly controlled.  The only allowable purposes are (1) for personal educational use, (2) in connection with a complaint to the university, or (3) as evidence in, or in preparation for, a criminal or civil proceeding.  All other purposes are prohibited.  You may not publish recorded lectures without my written consent; publication without permission is prohibited.  You may not take, circulate, or post photos or videos of classroom discussions.  I must refer any students failing to follow these to the College of Law Honor Code Council and UF’s Office of Student Conduct and Conflict Resolution.  I also may not take, circulate, or post photos or videos of class beyond the recording described herein.

Definitions:

 

· Class lecture means an educational presentation intended to inform or teach enrolled students about a particular subject, including any instructor-led discussions that form part of the presentation, and delivered by any instructor hired or appointed by the University, or by a guest instructor, as part of a UF course.  A class lecture does not include lab sessions, student presentations, clinical presentations such as patient history, academic exercises involving solely student participation, assessments (quizzes, tests, exams), field trips, private conversations between students in the class or between a student and the faculty or lecturer during a class session.
· To publish means to share, transmit, circulate, distribute, or provide access to a recording, regardless of format or medium, to another person (or persons), including but not limited to another student within the same class section. A recording, or transcript of a recording, is published if it is posted on or uploaded to, in whole or in part, any media platform, including but not limited to social media, book, magazine, newspaper, leaflet, or third party note/tutoring services. A student who publishes a recording without written consent may be subject to a civil cause of action instituted by a person injured by the publication and/or discipline under UF Regulation 4.040 Student Honor Code and Student Conduct Code.

 

Note:  Some professors do not make recordings available, to ensure active class attendance and participation.  The subject matter of this course, however, is very challenging, and you may find that it is helpful to go over part or all of a class one more time.  Please contact Rachel Inman for access to recordings if they have an ADA accommodation or are required to miss class because of illness.
Required Text and Materials:  
· UF has a subscription service to BNA Tax Management Portfolios.  We will use the Foreign Income Portfolios, including Number 6880 (by some fellow name Bowen).

· You could easily spend a small fortune on Treaty materials; I have my own collection, in addition to access to the USD law library, plus other subscription services.  However, many Textbooks on Treaties are woefully outdated.  I cannot in good conscience recommend that you spend your money on Treaty textbooks – certainly, not at full retail.  We are much better served with internet-based materials, with the BNA Portfolios, and (assuming access) the stacks in the law library (including on-line libraries, see e.g. https://nyulaw.libguides.com/c.php?g=773849&p=5552035.

· In the Treaty area, the internet is your friend.  Not everything on the internet is true (really?), and when dealing with government web sites, some aspects might not be up to date.  Regardless, we rely on the internet in this course.
· Treasury and State Department web-based materials:  Fully familiarize yourself with the government’s resource-center websites. In particular, https://www.treasury.gov/resource-center/tax-policy/treaties/Pages/treaties.aspx and https://www.treasury.gov/resource-center/tax-policy/treaties/Pages/default.aspx.
· See also https://www.irs.gov/businesses/international-businesses/united-states-income-tax-treaties-a-to-z
· The IRS web site contains the U.S. model treaty and the technical explanation, see https://www.irs.gov/businesses/international-businesses/united-states-model-tax-treaty-documents
· All OECD materials are available from www.oecd.org.  For example: https://ww.oecd.org/ctp/exchange-of-tax-information/Model-Protocol-TIEA.pdf
· For UN materials, we use the UN’s web site.  For example:  https://www.un.org/esa/ffd/wp-content/uploads/2018/05/MDT_2017.pdf
· Although much broader in scope than simply taxation matters, we examine and utilize the State Department “Treaties in Force” resource: https://www.state.gov/treaties-in-force/; see generally https://www.state.gov/bureaus-offices/treaty-affairs/
· Finally, we use the IRS’s Tax Practice Units.  For example: https://www.irs.gov/pub/int_practice_units/EOICUP_20.1_01R.pdf
· We visit other appropriate websites as well – there are many, some of which you will find very interesting and unique.  For example, www.lowtax.net; we will identify other resources and materials in (and prior to each) class.  
To the extent possible, please save the trees by using electronic (internet) means to access materials from public sources. 

BEFORE-THE-FIRST-DAY READING ASSIGNMENT:

H. David Rosenbloom, “United States Tax Treaty Policy:  An Overview,” University of Miami School of Law Institutional Repository (1981), available at

https://repository.law.miami.edu/cgi/viewcontent.cgi?article=1716&content=fac_articles
LEARNING OBJECTIVES AND OUTCOMES
Description:  This course addresses Bilateral income tax conventions (“tax treaties”), tax information exchange agreements (“TIEAs”), mutual assistance and cooperation matters (“MAP” and “Competent Authority”), certain compliance matters (e.g., FATCA and FATCA Agreements), and related matters.  We explore the roles of Treasury, the State Department, the OECD, and the U.N., in this context.  From this course, you gain a full understanding of the vast network of international agreements by which the U.S. and its treaty partners address matters such as alleviating double taxation on cross-border activities and investments, exchanging tax information, allowing for consultations between and among tax authorities, and actual and perceived tax abuses.
This LL.M. course provides a practical, historical, and theoretical understanding of bilateral tax treaties, with exposure to related areas of taxation.  AT THE END OF THIS COURSE YOU WILL BE ABLE TO:
· Describe and understand the relevant provisions, conventions, protocols, letters, rules, regulations, guidance, foundations, concepts, principles, policies, practices, and procedures involved in so-called ‘double-tax treaties.”
· Describe and understand the exchange of information (“EOI”), together with the network of “tax information exchange agreements” (TIEAs), which allow and provide for exchanging information relating to specific civil or criminal tax investigations.

· Understand and apply the mutual assistance procedures that are available under tax treaties.

· Understand FATCA Agreements and Understandings in Effect.

· Demonstrate an understanding of the provisions, rules, case law, guidance, and other relevant matters that govern the area of international tax conventions.

· Explain the various doctrines that apply for competent authority, double taxation, permanent establishments, MAP (mutual agreement procedures), treaty-based relief, APAs (Advance Pricing Agreements), documentation, dispute avoidance, dispute resolution, and similar matters.

· Identify the U.S. statutes that most often are directly impacted by, or that are relevant to international tax treaties.

· Understand the issues and concerns that drive the EOI provisions – including, but not limited to, low-or-no-tax jurisdictions and the “race to the bottom” matters.

· Provide basic planning and compliance advice to future clients on treaty policies, practices, documentation, penalty avoidance, and procedural matters.
· Understand the practical and considerations for MNEs, including consistent strategies for effective management of the MNE’s worldwide operations.
To master these concepts, you must read everything that is recommended – and more.  Unlike other subject areas, where we can focus on specific IRC (statutory) or Treasury (Regulations) provisions, the Treaty and EOI area requires a wide-ranging and comprehensive review and analysis of provisions, policies, practices, and procedures – some that are spelled out, others that are not.  This is a challenging area and only by reading as much as possible – prior to each class session – will you get the most from this course.  
WORKLOAD/CLASS PREPARATION AND THE 2:1 OUT OF CLASS: IN CLASS REQUIREMENT (ABA STANDARD 310)

You should expect to spend, on average, approximately two hours preparing for every hour of class.  Reading assignments appear on the “Modules” link on the Canvas site (left side).  You should spend approximately 2 hours out of class reading and preparing for in class for every 1 hour in class.  ABA Standard 310 requires that students devote 120 minutes to out-of-class preparation for every “classroom hour” of in-class instruction.  This Course has 3.25 classroom hours of in-class instruction each session, requiring at least 6.5 hours of preparation outside of class. Note:  The course includes treaty-based, statutory, regulatory, and published-guidance excerpts that require careful reading, and that require thoughtful advance preparation. 

UNIVERSITY POLICIES

UF Policies:

University Policy on Accommodating Students with Disabilities: Students requesting accommodation for disabilities must first register with the Dean of Students Office (http

HYPERLINK "http://www.dso.ufl.edu/drc/"://

HYPERLINK "http://www.dso.ufl.edu/drc/"www
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HYPERLINK "http://www.dso.ufl.edu/drc/"drc

HYPERLINK "http://www.dso.ufl.edu/drc/"/).  The Dean of Students Office will provide documentation to the student who must then provide this documentation to the instructor when requesting accommodation.  You must submit this documentation prior to submitting assignments or taking the quizzes or exams.  Accommodations are not retroactive, therefore, students should contact the office as soon as possible in the term for which they are seeking accommodations. 

University Policy on Academic Misconduct:  Academic honesty and integrity are fundamental values of the University community.  Students should be sure that they understand the UF Student Honor Code at http
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etiquette: Communication Courtesy:  All members of the class are expected to follow rules of common courtesy in all email messages, threaded discussions and chats.  See also http://teach.ufl.edu/docs/NetiquetteGuideforOnlineCourses.pdf 
Getting Help:

For issues with technical difficulties for E-learning in Sakai, please contact the UF Help Desk at:

· Learning

HYPERLINK "mailto:Learning-support@ufl.edu"-

HYPERLINK "mailto:Learning-support@ufl.edu"support

HYPERLINK "mailto:Learning-support@ufl.edu"@

HYPERLINK "mailto:Learning-support@ufl.edu"ufl
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· (352) 392-HELP - select option 2

· https
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Any requests for make-ups due to technical issues MUST be accompanied by the ticket number received from LSS when the problem was reported to them.  The ticket number will document the time and date of the problem.  You MUST e-mail your instructor within 24 hours of the technical difficulty if you wish to request a make-up. 

Other resources are available at http
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· Counseling and Wellness resources

· Disability resources

· Resources for handling student concerns and complaints

· Library Help Desk support

Should you have any complaints with your experience in this course please visit http://www.distance.ufl.edu/student-complaints to submit a complaint. 

Grading Policies:

Grades are based on a single Final Written TAKE HOME EXAM.  The Levin College of Law posts its mean and mandatory distributions on the College’s website and this class adheres to those grading policies. See http://www.law.ufl.edu/student-affairs/current-students/academic-policies#9.  The specific letter grades and grade-point equivalents are:
	Letter Grade
	Point Equivalent

	A (Excellent)
	4.0

	A-
	3.67

	B+
	3.33

	B
	3.0

	B-
	2.67

	C+
	2.33

	C (Satisfactory)
	2.0

	C-
	1.67

	D+
	1.33

	D (Poor)
	1.0

	D-
	0.67

	E (Failure)
	0.0 


For more information, see http
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The TAKE HOME EXAM consists of four parts:  True/False, multiple choice, short answers, and an essay.
CLASS SCHEDULE
Class One Reading Assignment:  Please read the Rosenbloom article cited above, i.e.,

H. David Rosenbloom, “United States Tax Treaty Policy:  An Overview,” University of Miami School of Law Institutional Repository (1981), available at

https://repository.law.miami.edu/cgi/viewcontent.cgi?article=1716&content=fac_articles
Although the article is rather old, Rosenbloom is a luminary and his article will assist you in your studies.  Also, please look up the most-recent U.S. Model Income Tax Treaty – practice finding it on the internet (see above) and read as much of it, as you can.  I do not expect you to digest the entire Model Treaty in one sitting – for now, just familiarize yourself with the Model.

Please read Amodio v. Commissioner, 34 T.C. 894 (1960), available at 
https://www.leagle.com/decision/196092834cmtc8941838
Another useful article:  Ariane Pickering, “Why Negotiate Tax Treaties,” Papers on Selected Topics in Negotiation of Tax Treaties for Developing Countries, Paper No. 1-N (May 2013), available at

https://www.un.org/esa/ffd/wp-content/uploads/2013/05/20130530_Paper1N_Pickering.pdf
SESSION 1 (Friday Class #1 and Saturday Class #2):
Introduction to Tax Treaties
Sept. 10-11, 2021
Welcome - Overview, Introductions, and Zoom Class Logistics

Lesson Plan/Learning Objectives:
· Treaty Overview

· Introduction

· Key Concepts

· Policy
· Structure
· Resources

· What does it mean to be a Treaty Partner?  What happens with non-Treaty partners?  Why are non-Treaty partners, not Treaty partners?  What is the issue?

· Technical Explanations and Protocols

· Introduction to key Treaty provisions 
· Resident

· Taxes covered

· Permanent Establishment

· Business Profits
· Associated Enterprises

· Dividends, Interest, and Royalties

· LOB (Limitation on Benefits)

· Relief from Double Taxation; MAP and Competent Authority
· Non-Discrimination

· Nature and Authority

· EOI

· Arbitration

Reading Assignment:

Familiarize yourself with the U.S. Model Convention

Take a quick look at IRC §§ 482, 367(d), and 1441 and 142
Amodia v. Commissioner, Read the following, which you can obtain by Google search:
Familiarize yourself with the Treasury Resource Center, the State Department’s Treaties-in-Force resource, and the OECD web pages 
Look at the IRS Practice Unit, cited above
SESSION 2 (Friday Class #3 and Saturday Class #4)

Key Treaty Provisions – A Deeper Dive
Oct. 1-2, 2021
Lesson Plan/Learning Objectives:
· Understanding double taxation
· Understanding Permanent establishments, residency
· Understanding Non-Discrimination

· Understanding Withholdings

· Understanding LOB (limitation on benefits, i.e., treaty shopping)

Reading Assignment:

Continue your study of the U.S. Model Convention
Look at the OECD Model Convention

Compare these two, with the U.N. Model Convention

Read OECD, “Application and Interpretation of Article 24 (Non-Discrimination), 

Public discussion draft (3 May 2007), available at
www.oecd.org/tax/treaties/38516170.pdf
Read as much as you can of the OECD’s explanation, “Interpretation and Application
of Article 5 (Permanent Establishment) of the OECD Model Tax Convention, 12 October

2011 to 10 February 2012, available at https://www.oecd.org/tax.treaties/48836726.pdf
Glance through https://www.oecd.org/ctp/treaties/discussion-draft-action-6-follow-up-prevent-treaty-abuse.pdf
By the end of the second session (i.e., end of Class #4), you should feel confident about the nature, structure, general provisions, and content of U.S. tax treaties.  For practice, log into the Treasury web resource center and pick a Treaty – any Treaty – for example, the U.S.-Japan or U.S.-Swiss treaty.  You should be confident in your ability to apply and utilize the Treaty provisions.  In the next Session, we explore one of the major ways in which Treaties apply to eliminate or relieve double taxation – the area of “transfer pricing.”  
SESSION 3 (Friday Class #5 and Saturday Class #6):
Introduction to MAP and Competent Authority (mostly in the context of transfer pricing)
Nov. 5-6, 2021

Lesson Plan/Learning Objectives:
· Understand transfer pricing – a key driver of the double-tax issue
· Understand MAP and Competent Authority

· Understand the arbitration provisions

· Statute of Limitations issues and protective measures; arbitration
· Understand the two offices of the IRS with the authority to address treaty matters:  APMA and TAIT

· What happens in non-Treaty situations, in transfer-pricing matters?  (caution, trick question)

Reading Assignment:

https://irs.gov/individuals/international-taxpayers/competent-authority-assistance
Within that web page, please click on the link to Rev. Proc. 2015-40 – skim that RP

Read – Treas. Reg. §§ 1.482-1
Selected OECD provisions 
Caution – the OECD and transfer pricing, mutual assistance, and related or underlying
matters like BEPS and the digital economy, are rabbit holes.  The intent here is to
familiarize yourself with the issues and the available resources for analyzing and
discussing these matters.

SESSION 4 (Friday Class #7 and Saturday Class #8):
EOI and Review

Nov. 19-20, 2021

Lesson Plan/Learning Objectives:
· EOI and TIEAs
· Spontaneous Exchanges

· FATCA Agreements (overview)
· MLATs, Multilateral Agreements, and Tax implementation or Coordination Agreements
· Current hot topics (e.g., digital economy)
Reading Assignment:

Selected provisions of TMP on EOI

https://wwwoecd.org/ctp/exchange-of-tax-information/taxinformationexchangeagreements.htm

https://www.irs.gov/pub/int_practice_units/EOICUP_20.1R.pdf
Review Session
WRITTEN FINAL EXAM
Check Exam Schedule for Time – Currently Scheduled for __, 2021 at X:YY AM
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