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Class Schedule & Access
This course will be conducted in a fully remote modality. Class meetings and office hours can be accessed as follows: 

Class meetings: W, Th 4:40-6:05pm ET via Zoom Meeting 
Class meeting ID: 920 4653 1944
Passcode: 1f904t
Office hours: F 2-3:00pm ET (and by appointment) via Zoom Meeting
Office hours ID: 995 4167 5591
No passcode required.
Overview TC \l1 "
This course surveys federal law governing the relationship between employers and employees who are acting in concert, primarily through unions. It is different from other workplace law courses (and other rights-based courses generally) in its unique focus on group rather than individual rights. The key legislation is the National Labor Relations Act, which grants employees the right to engage in protected forms of collective action, known in the labor law discourse as “concerted activity.”  We will begin by discussing the protections afforded to employees who participate in concerted activity regarding the terms and conditions of their employment and the process by which employees may elect union representation if they choose.  We will then turn to the rights and obligations attendant to union representation, including the parties’ obligation to bargain in good faith and the tools of economic pressure that workers and management leverage in dispute resolution, such as strikes and picketing. We will conclude with coverage of union security and how the collective bargaining relationship comes to an end.
You will soon see that the law in this area is turbulent and evolving. This is because of the unique role that the National Labor Relations Board, a federal agency comprised of political appointees, plays in shaping labor law and policy.  Currently the Board is comprised entirely of Trump appointments, who in recent years have overturned a number of pro-labor Obama Board decisions, and it is widely expected to that a Biden Board will restore many of them. In these areas of legal instability, your goal should be to understand the policy underpinnings of the issue in play, how the competing legal rules shape the organizing and bargaining environment for each side, and appreciate how labor lawyers operate strategically on behalf of their clients in the face of legal uncertainty.  
You will also see that, despite this volatility, the core principles of labor law have been in place since their origin in the early part of the twentieth century. Many of the stalwart cases in the field arise in settings that are extremely distant from most people’s experience of work and workplace in the globalized, information-based economy of today.  These cases reflect the deep and distinct history of labor movements and labor policy in the U.S., which emerged in response to industrialization and came to fruition in the form of “New Deal” legislation following the Great Depression. While it may be difficult to relate to these cases through contemporary eyes, the focus of the applicable statutes and the situations to which they apply concern a timeless and universal human struggle: the conflict between ensuring employees’ ability to earn a living wage in a safe and humane work environment and the desire to enable economic expansion by protecting entrepreneurial discretion.  At its heart, labor law is about class conflict and legal efforts to effect social justice for those individuals in our society who are otherwise voiceless. With that awareness, consider what about the underlying facts in these cases resonates today, in what ways is the law you are studying still relevant despite the intervening decades, and in what ways the law must change if it is to remain a vital force in shaping labor relations in the 21st century.
Last but not least, you will have the opportunity over the course of the semester to engage in a variety of simulations and role-based exercises that will expose you to some of the lawyering skills deployed by labor law practitioners and provide insight into the interests of their. At times, we will draw on the rules and dynamics of our classroom setting to explore these dimensions of labor law practice by analogy. Given our focus on worker collective action, the scope and ultimate outcome of most of this work will depend entirely on you, that is, whether and how you, as students, choose to organize within the class.  
Learning Outcomes
As described above, this course has multiple objectives.  Your specific learning goals are as follows: 


(1) To develop familiarity with the key provisions and terminology of the federal statutes governing worker collective action and labor/management relations, in particular the National Labor Relations Act (NLRA) and Labor Management Relations Act (LMRA), and to understand the basic rights they confer and obligations they impose. 

(2) To understand the history of labor relations and labor movements in the U.S. and how this history gave rise to and informs the current operation of the governing regulatory framework.
(3) To develop familiarity with labor law’s administrative overlay, including an understanding of the role of the National Labor Relations Board -- its adjudicative, regulatory and political dimensions -- and to understand how unfair labor practice charges and representation petitions are filed, prosecuted, challenged, and adjudicated.
(4) To obtain initial experience using legal skills relevant to practicing labor law, such as pursuing and contesting unfair labor practices charges, filling and challenging representation petitions, bargaining in good faith, and drafting collective bargaining agreements.
(5) To understand the social and economic dimensions of labor/management relations, including its connection to issues of race, class, and identity, and appreciate how these stakes shape labor policy, law-making, and the professional identity of lawyers in the field.
 Course Materials

The text for the course is Labor Law in the Contemporary Workplace, by Dau-Schmidt, etal. (3d ed. 2019). There is a 2020 supplement (available free for download) and a statutory supplement (not free) keyed to the text. Given the wide availability of statutory sources online, I do not require that you purchase the statutory supplement; however, it is strongly encouraged.  If you do not purchase the supplement, be sure you have easy access to a printed or user friendly (i.e., hyperlinked version) of the relevant statutory provisions at all times during class. The open-access platform Legal Information Institute, hosted by Cornell Law School, is a good resource.

Before the beginning of the semester or early on in the course, you are required to watch the documentary film, American Factory, available on Netflix.  If you do not have a Netflix account, please contact me and I will work out an alternative means of access for you. 

From time to time, I will post supplemental materials to the course website site hosted by Canvas.  Please make it a practice to check Canvas frequently for updates and announcements and preparing any new materials.

If you find the need to consult outside sources to support your understanding of the doctrinal law, I recommend The Developing Labor Law, an ABA reference publication, available through Bloomberg Law, which is the go-to resource for practitioners in the field.  If you would like a student-focused study aid, I suggest Estreicher & Bodie, Labor Law, Concepts & Insights Series (2d ed. 2020), which can be accessed free through your UF student Westacademic account.
Requirements & Assessment
Participation

Your participation is a crucial part of your own learning experience and the experience of your classmates and will therefore comprise a portion of your final grade.  Ordinarily in a small, upper-level elective course like this one, I would expect participation to occur primarily on a voluntary basis. Because we are operating in on-online environment, however, I will provide participation assignments to facilitate discussion. Expect to be responsible for 2-3 class meetings over the course of the semester. Despite these assignments, I continue to expect and encourage voluntary participation and reserve the right to “cold call” students in order to engage everyone in class discussion.    

 
To excel on the participation component of your final grade, aim to contribute at least one meaningful comment per week. If you are a robust participator and have already contributed several times during a class meeting, consider making space for others.  If you did not have a chance or did not feel comfortable participating on a particular day, or if you have more to say, you can secure participation credit by contributing to the general student discussion board. This tool may be used for any course-related purpose.  Especially welcome (and rewarded) are posts that share news stories, personal experiences, or other information about labor law and related workplace issues that you encounter outside of class.  


Whatever form it takes, be assured that your participation is evaluated on quality, not quantity.  I cap participation credit so that those who are facile communicators do not receive an outsized advantage over more diffident, but equally insightful contributors.

Exam


The final exam will be a limited open book, essay-style exam consisting of 2-3 fact-pattern and/or practice-oriented questions.  There is no mid-term. However, there may be opportunities to engage in drafting and other skills exercises for credit, depending on whether you decide to organize in the class and whether you chose to negotiate about this. In all events, grade distribution will follow UF’s grading policy, and all student work will be subject to UF’s student honor code. The law school’s policy on exam delays and accommodations can be found here.
Attendance


The ABA requires that students attend eighty percent of all class meetings. I therefore record attendance daily and consider it a component of class participation. Invariably there will come a time when you have a legitimate conflict that will prevent you from attending class. Rather than vet reasons for different conflicts, I prefer to treat students as lawyers who manage their own schedules and exercise judgment about how to balance competing personal and professional commitments. However, you should reach out to me if you will be missing more than 2 days of class, experience unusual circumstances, or will be absent on a day that you are assigned to participate.  Please see UF’s attendance policy for more information. 
Professionalism


Although you will be attending class remotely, please make every effort to act and appear as you would if we were meeting live. This includes maintaining camera on, dressing in clothing suitable for class, ensuring that your (real or virtual) background is appropriate and non-distracting, removing pets or other people from the line of sight, and otherwise minimizing external distractions for your benefit and as a courtesy to others.
Evaluations


Assessment is your responsibility as well as mine.  Students are expected to provide feedback on the quality of instruction in this course by completing online evaluations. You will receive instructions about when and how to complete course evaluations during the last two or three weeks of the semester.  Summary results of these evaluations are available at any time.

Accommodations & Assistance 


Many students require or can benefit from assistance or adjustments to their learning experience at some point in their careers, and I am happy to work with you to discuss pathways to success that suit your learning style.  If you believe you require a more formal accommodation due to a physical or mental disability, please register with the Disability Resource Center as a first step. Once registered, students will receive an accommodation letter that must be presented to the Assistant Dean for Student Affairs when requesting accommodation. If this applies to you, please initiate this procedure as early as possible in the semester and prior to reaching out to me.  
Class Recordings


As this course is being conducted via Zoom, all classes will be recorded and available for enrolled students to review.  You may not, however, share access to these recordings with others, nor may you take, circulate, or post your own photos or videos of class meetings.  Students failing to follow this rule will be referred to the College of Law Honor Code Council and the University’s Office of Student Conduct and Conflict Resolution. 
Reading Assignments

The tentative schedule and list of reading assignments follows.  Students should expect to spend at least two hours outside of class reading and preparing for every hour of class. References to “text” are to the 2019 casebook. References to “supp” are to the 2020 supplement.  Cases and articles listed with a citation or hyperlink are not in the text or supplement, and you should access them on your own. You are responsible for reviewing any relevant statutory provisions referred to in the materials even if they are not explicitly listed here.  Remember that labor law is constantly in flux (especially when Presidential administrations are changing), so be sure to check Canvas for updates!
I. 
Introduction 
1. W 1/20 - The history and foundation of modern labor law
Text (skim) pp. 11-13, 17-22, 28-35, 44-54, 63-72, 79-86 (n.1-2 only), 90-97, 103-05 
Vegelahn v. Guntner (omit C.J. Field’s dissent)
Norris La Guardia Act (NLGA), 29 U.S. Code §§ 102, 103, 104
Amazon warehouse workers walk out in rising tide of COVID-19 protests (The Verge)
U.S. Plant Workplaces Emerge as Coronavirus Battlegrounds (WSJ)
Hundreds of Google Employees Unionize, Culminating Years of Activism (NYT)

II.
The Right to Engage in Collective Action 
2. Th 1/21 - The nature of Section 7 rights
Text pp. 120-35,143-49
NLRB v. Washington Aluminum Co,



NLRB v. City Disposal Systems, Inc.

Eastex, Inc. v. NLRB 


Supp pp. 4-6

NLRA §§ 7, 8(a)

3. W 1/27 - “Unprotected” conduct
Text pp. 166-70


Hispanics United

Supp pp. 6-23

General Motors

James Damore’s labor complaint against Google was completely shut down (The Verge)


Google, Inc., NLRB General Counsel’s Advice Memorandum
4. Th 1/28 - Work stoppages and the limits of Section 7 rights
Text pp. 196-204, 212-15
Elk Lumber Co.

International Protective Services, Inc.


Supp pp. 24-30


Walmart Stores, Inc.

W 2/3 - Bucket Day
III.
The (Difficult) Path to Collective Representation 
5. Th 2/4 - Company unions and the prohibition on employer domination
Text pp. 381-407
Electromation, Inc.



Crown Cork & Seal Co.

NLRA §§ 8(a)(2), 2(5)

6. W 2/10 - Union access vs. employer property rights

Text pp. 430-32, 461-67
Lechmere, Inc. v. NLRB
Supp pp. 39-59


Bexar County Performing Arts Center

Rio All Suites Hotel 

NLRA § 8(a)(1)

7. Th 2/11 - Employer coercion
Text pp. 476-88
NLRB v. Gissel Packing Co

NLRB v. Exchange Parts Co.

NLRA § 8(c)

8. W 2/17 - Employer discrimination:  
Text pp. 493-514
NLRB v. Transportation Management Corp.



Town & Country Electric

Textile Workers Union of America v. Darlington Manufacturing 

NLRA § 8(a)(3)
Th 2/18 - Bucket Day
IV.
Who does Labor Law Regulate ?  
9. W 2/24 - Who is an employee?

Text pp. 219-46, 269-291


Roadway Package System  

SuperShuttle DFW
Trustees of Columbia Univ.


Hoffman Plastics v. NLRB

Supp. 31-33


Uber Technologies, NLRB General Counsel’s Advice Memo
Uber and Lyft Drivers in California Will Remain Contractors (NYT) 
NLRA § 2(3)


10. Th 2/25 -  Who is an employer?

Text pp. 300-30, 356-73



Oakwood Healthcare, Inc.



NLRB v. Yeshiva University


Browning-Ferris Indus. (BFI II)

Supp p. 37

NLRA §§ 2(2), 2(11)

Joint Employer Status Under the NLRA, 29 C.F.R. §103.40
W 3/3 - Bucket Day
V.
Union Recognition and Collective Bargaining 

11. Th 3/4 - Determining the proper bargaining unit 
Text pp. 514-38, 584-90

American Hospital

Friendly Ice Cream


PCC Structurals

Supp pp. 60

12. W 3/10 - Voluntary recognition
Text pp. 566-90
Hod Carriers (Blinne Construction)_

New Otani Hotel

NLRA § 8(b)(7)
13. Th 3/11 - Duty to bargain in good faith
Text pp. 623-44, 659-64
NLRB v. Insurance Agents International Union

NLRB v. Katz
Hardesty Company, Inc. dba Mid-Continent Concrete


NLRA §§ 8(a)(5); 8(b)(3)
14. W 3/17 - Subjects of bargaining: pp. 523-49  
Text pp. 694-714

Fibreboard Paper Products Corp. v. NLRB



First National Maintenance Corp. v. NLRB



Dubuque Packing Co.

Th 3/18 - Bucket Day

V.
Economic Weapons
15. W 3/24 - Strikes & pickets: Constitutional and statutory dimensions

Text pp.729-50, 760-72
Thornhill v. Alabama

IBT v. Voght

Electronic Data Systems Corporation 

Supp pp. 67-68 
16. Th 3/25 - Management rights: Replacements and lockouts
Text pp.773-83, 793-804
NLRB v. Mackay Radio
Midwest Generation

Local 15, International Brotherhood of Electrical Workers v. NLRB 
17. W 3/31 - Prohibited secondary activity & consumer appeals
Text pp. 813-35, 841-42, 851-60
NLRB v. Denver Building & Construction Trades Council
Sailors’ Union of the Pacific and Moore Dry Dock Co.
Edward J. DeBartolo Corp. v. Florida Gulf Coast Bldg & Constr. Trades Council
Th 4/1 - Bucket Day

VI.
Union Security & Demise
18. W 4/7 - Union security and dues

Text pp. 1056-84

Janus v. AFSCME


NLRB v. General Motors

CWA v. Beck

19. Th 4/8 - Withdrawal of recognition & decertification
Text pp. 1122-51
Allentown Mack Sales and Service, Inc. v. NLRB


Levitz Furniture Co.



SFO Good-Nite Inn


Supp pp. 78
20. W 4/14 - Successorship & bankruptcy  
Text pp. 1151-88 

NLRB v. Burns Intl. Security Services



Fall River Dyeing v. NLRB
In re Carey Transportation, Inc. 
Supp pp. 78-79

VII.
The Role of State Law
21. Th 4/15 - Preemption 
Text pp. 1201-25, 1234-41

Bldg & Trades v. Garmon


Machinists v. WERC


Lingle v. Norge Div. 

Supp pp. 80-81
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